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[ B-179740 J 


Contraets—-Labor Stipulations—Nondiscrimination—“A ffirmative 
Action Programs”—Grants-In-Aid 


Under an invitation issued by a Federal grantee required by HEW regulation 
to conform with the competitive system in the construction of a classroom build- 
ing, the low bidder who executed the certificate relating to part.I of the bid 
conditions that required the listing of the trades to be employed and the coverage 
that would be extended by the New Orleans affirmative action plan but failed to 
sign the part II certificate that involved commitment to the various goals and 
specific steps contained in the bid conditions or submit an alternative affirmative 
action plan nevertheless submitted a responsive bid since in signing the part I 
certification the bidder is committed to comply with the terms and conditions of 
the New Orleans Plan and to submit an alternative plan for the trades not 
signatory to the New Orleans Plan, thus meeting the material requirements of 
the invitation. 


In the matter of Bartley, Inc., January 3, 1974: 


Pursuant to a grant from the Department of Health, Education, 
and Welfare (HEW), under the Higher Education Facilities Act, 
20 U.S. Code 701, Louisiana State University at New Orleans 
(LSUNO) solicited bids for construction of a multi-purpose class- 
room building. The solicitation contained a section entitled “BID 
CONDITIONS—AFFIRMATIVE ACTION REQUIREMENTS— 
EQUAL EMPLOYMENT OPPORTUNITY,” which required 
bidders to commit themselves to either part I or part IT of the bid con- 
ditions for each construction trade proposed to be used on the project. 
Part I involved a commitment to a local affirmative action plan known 
as the New Orleans Plan, while part II involved a commitment to 
various goals and specific steps set forth in the conditions. Bidders were 
required to complete and sign certificates for both part I and part IT 
to establish the required commitments. In lieu of signing the part IT 
certification bidders could submit their own affirmative action plans. 
Part IV of the bid conditions stated that “Failure to submit a Part I 
certification and/or a Part II affirmative action plan (or certification), 
as applicable, will render the bid nonresponsive.” 

At bid opening on July 26, 1973, it was found that Bartley, Incor- 
porated, had submitted the lowestbid, but had failed to execute the 
part II certification or submit an alternative p!'an. HEW subsequently 
advised LSUNO that Bartley’s bid was nonresponsive under HEW’s 
grant regulations requiring competitive bidding in the awarding of 
construction contracts. See 45 CFR 170.3. Bartley then protested to 
the General Accounting Office. No award has been made pending reso- 
lution of the protest. 

The part I certification required bidders to list the trades it proposed 
to use to perform work under the contract, and to indicate which of 
those trades were covered by the New Orleans Plan and which trades 
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were not signatory to that Plan. Paragraph (e) of the certification 
stated that the bidder “would comply, and require subcontractors 
* * * to comply * * * with all of the terms and conditions of the 
New Orleans Plan” for all trades covered by the Plan and that the 
bidder would “submit an affirmative action plan in accordance with 
the requirements of part II of these ‘Bid Conditions’ for all other 
trades as set forth in (but not necessarily limited by) paragraph (c) 
hereof.” Paragraph (c) contained the listing of trades not signatory 
to the New Orleans Plan. 

Bartley alleges that by signing the part I certification it became 
bound, by virtue of paragraph (e) of the certification, to comply with 
all material requirements of part II of the bid conditions and that its 
bid therefore must be regarded as responsive. HEW argues that 
Bartley’s bid is nonresponsive because paragraph (e) merely involves 
a promise to submit the part II commitment, whereas the bid condi- 
tions required not a promise but rather the actual submission of the 
commitment (such as by properly completing the part II certification) 
with the bid. For the reasons stated below, we believe that Bartley’s 
bid should be considered responsive. 

We have consistently held that a bidder’s failure to commit itself, 
prior to bid opening, to affirmative action requirements of a solici- 
tation requires rejection of the bid. 50 Comp. Gen. 844 (1971); B- 
176328, November 8, 1972; 52 Comp. Gen. 874 (1973). However, we 
have recognized that a bidder could commit itself to such requirements 
in a manner other than that specified in the solicitation. 51 Comp. Gen. 
329 (1971); B-176260, August 2, 1972; B-177846, March 27, 1978. 
Furthermore, while statements in solicitations warning bidders that 
failure to comply with a particular requirement wi!l result in rejection 
of the bid as nonresponsive often establish the materiality of the re- 
quirement, see 50 Comp. Gen. 844, supra, the requirement is not nec- 
essarily material solely because it is accompanied = that warning. 39 
Comp. Gen. 595 (1960); B-174216, December 27, 1971; B-177509 
April 13, 1973. Accordingly, the responsiveness of Bartley’ ’s bid wii 
be measured not by that firm’s failure to sign the part IT certification, 
but: rather by its commitment or noncommitment to the solicitation’s 
affirmative action requirements for proposed trades not signatory to 
the New Orleans Plan. 

As indicated above, paragraph (e) of the certification that Bartley 
signed provided that Bartley would “submit an affirmative action plan 
m accordance with the requirements of part II of these ‘Bid Condi- 
tions’ * * *.” The part IT certification that Bartley did not sign pro- 
vided as follows: 


commits itself and subcontractors under it at any tier to an 





affirmative action plan meeting the criteria set forth in Part II of these “Bid 
Conditions” * * *, 
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While HEW is technically correct when it states that “A commit- 
ment to submit an affirmative action plan is not the same as a commit- 
ment to the affirmative action plan which is submitted at the time of 
bidding,” we believe that Bartley, by committing itself to submit an 
affirmative action plan meeting the requirements of part II bid con- 
ditions, became bound to all the material, substantive requirements of 
part IT. We see no significant difference, with respect to the contractual 
obligations that would be enforceable against a bidder upon accept- 
ance of its bid, between the commitment arising from signing the part 
I certification and the commitment arising from signing the part IT 
certification. Therefore, we think the time of Bartley’s submission of 
its affirmative action plan is a matter of form rather than substance 
and is not controlling in determining the responsiveness of its bid. 
Thus, this case differs from the line of cases starting with 50 Comp. 
Gen. 844, supra, in which bids were regarded as nonresponsive be- 
cause in those cases commitments to manpower utilization goals and 
other affirmative action steps were not included with the bids sub- 
mitted, while here we think Bartley’s bid contained the requisite 
commitment. 

HEW refers to our decision at 52 Comp. Gen. 874, supra, in which 
we held that a bidder’s failure to sign the part II certification of the 
same bid conditions used in the instant case rendered its bid non- 
responsive. In that case, however, the low bidder, while signing the 
part I certification, not only failed to sign the part II certification, 
but also failed to provide the information called for in the part I 
certification. Thus, we could not read the signed certification as being 
a commitment to comply with part II requirements “for all other 
trades as set forth in * * * paragraph (c) hereof” because there were 
no trades set forth in paragraph (c) or in any other paragraph of the 
part I certification. Here, of course, Bartley certified as to which trades 
it would use and, with respect to each of those trades, committed itself 
either to the New Orleans Plan or to the part II affirmative actions 
provisions. 

We think this case is properly controlled by our decision at 51 Comp. 
Gen. 329, supra. In that case a bidder failed to sign a part I certifi- 
cation, which contained a provision substantially the same as para- 
graph (e) of the part I certification in the instant case, and also failed 
to submit with its bid an affirmative action plan as required by part IT 
of the bid conditions. We recognized that signing the part I certifi- 
cation “would expressly have committed [the bidder] to comply with 
the provisions of part II of the bid conditions * * *,” 51 Comp. Gen. 
329, 332, but that its failure either to sign the certification or submit 
an affirmative action plan rendered the bid nonresponsive. We also 
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held that the bid submitted by another bidder was responsive, even 
though a proper affirmative action plan was not included with the bid, 
because the bidder signed the part I certification and thereby “obli- 
gated itself” to the goals and timetables of the part II bid conditions, 
and that its failure to comply with the part II requirements was “a 
minor informality which could be waived or cured prior to award.” 
51 Comp. Gen. 329, 333. 

Accordingly, we believe that Bartley committed itself to all the 
material affirmative action requirements of the solicitation and that 
Federal competitive bidding principles do not require rejection of its 


bid. 
[ B-179123 J 


Subsistence—Per Diem—Military Personnel—Temporary Duty— 
“Unit of Choice’ Recruiter 

While the initial orders of a member of the uniformed services assigning him to 
duty as a “Unit of Choice” recruiter away from his permanent station did not 
specify “temporary duty,” subsequent orders continuing the duty did and, there- 
fore, the member is considered to have been in a temporary duty status for the 
entire period in which he performed as a “Unit of Choice” recruiter and to be 
entitled to travel and per diem allowances for the entire period of recruiter 
duty, and the member having been reimbursed at a lesser per diem rate than 
prescribed in paragraph M4205-1 of the Joint Travel Regulations without the 
authority of the Secretary concerned as required by paragraph M4205-7, JTR, 
he is entitled to the per diem provided for temporary duty. 


To G. L. Bottorff, January 4, 1974: 
hoy 


Further reference is made to your letter dated March 1, 1973, with 
enclosures, forwarded here by endorsement dated July 5, 1973, from 
the Per Diem, Travel and Transportation Allowance Committee 
(PDTATAC Control Number 73-31), in which you request an ad- 
rance decision concerning the entitlement to temporary duty allow- 
ances of Specialist Fourth Class Charles A. Hemmans, 439-74-1553, 
incident to his duty as “Unit of Choice” recruiter. You say that the 
claim cannot be paid because there are no orders to substantiate the 
payment. 

By Special Orders Number 144, dated May 23, 1972, Headquarters 
Second Armored Division, Fort Hood, Texas, Specialist Hemmans 
was relieved from duty at Headquarters, Third Brigade, Second 
Armored Division, Fort Hood, Texas, and reassigned to duty at Head- 
quarters, Third Brigade, Second Armored Division, Fort Hood, 
Texas, with duty at U.S. Army Recruiting Station, New Orleans, 
with a reporting date of June 19, 1972. Authority for these orders 
was Unit of Choice Recruiting Plan dated January 1, 1971. Special 
instructions included the provision to comply with instruction 12 of 
Appendix B, Army Regulation 310-10. Item 12 of the said Appendix 
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B states: “Travel within and around 7'DY station authorized.” [Italic 
supplied. | 

Letter Order Number 1541 dated July 25, 1972, directed Specialist 
Hemmans to perform temporary duty for the Unit of Choice Recruit- 
ing Team, Second Armored Division, Fort Hood, Texas, effective 
July 1, 1972, for approximately 60 days. The order contained the fol- 
lowing statement : 


EM AUTHORIZED TO PERFORM TDY TRAVEL FROM DUTY STATION 
NOT TO EXCEED $125.00 PER CALENDAR MONTH. LOCAL TRANSPOR- 
TATION MORE ADVANTAGEOUS TO THE GOVERNMENT. (STATE OF 
LOUISIANA). 


Letter Order Number 1674 dated August 3, 1972, amended Letter 
Order Number 1541 by adding “New Orleans LA.” to the designation 
of organization and station to read, “HHC 3d Bde 2d Armd Div. Ft 

Hood TX 76546 New Orleans LA.” 

By Letter Order Number 2302 dated September 28, 1972, Letter 
Order Number 1541 was further amended to read, “HHC 3d Bde 2d 
Armd Div Ft Hood TX 76546 w/duty at New Orleans LA.” 

Letter Order 2413, dated October 3, 1972, Headquarters, Second 
Armored Division, Fort. Hood, Texas, subject : Temporary duty travel 
orders, stated that Specialist Hemmans would proceed on temporary 
duty to New Orleans, Louisiana, effective September 1, 1972, for a 
period of 22 days. On completion of temporary duty Specialist Hem- 
mans was to return to his permanent station. Purpose of the order was 
stated to be “Unit of Choice Recruiting.” 

Department of Army message 172130Z Nov. 72, subject: retroactive 
payments to unit of choice canvassers stated, in part, that regardless 
of the instructions appearing on the face of an order, individuals who 
were performing unit of choice canvasser duty were in fact perform- 
ing an official duty for the Department of the Army, They were said 
to be entitled to travel and per diem as appropriate unless specifically 
prohibited by regulations or unless no per diem or reduced rates of per 
cliem were previously authorized by the Secretary of the Army. Refer- 
ence was made to paragraph M4205-7, Volume 1, Joint Travel Regu- 
lations (JTR). It. was stated further that in the absence of such regu- 
lations or authority, orders improperly characterizing the duty status 
of unit of choice canvassers were subject to local review and amend- 
ment to reflect the true facts and circumstances. 

In a letter dated February 22, 1973, to the Commander, Finance 
Office, Second Armored Division, submitting his claim for temporary 
duty allowances, Specialist Hemmans said that he served as unit of 
choice recruiter at New Orleans, Louisiana, from June 20 to September 
22, 1972. He further said that he had received temporary duty per 
diem of $125 for each of the months of July and August and $550 for 


550-202 O- 74-2 
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September but had received no per diem for his temporary duty period 
in June. He claims per diem at the $25 daily rate for June, July and 
August, 1972. 

Section 404(a) (1) of Title 37, U.S. Code, provides authority, under 
regulations prescribed by the Secretaries concerned, for the entitle- 
ment of a member of a uniformed service to travel and transportation 
allowances for travel performed “* * * when away from his desig- 
nated post of duty * * *.” 

Paragraph M1150-10a, JTR, defines the member’s permanent duty 
station as the post of duty or official station to which he is assigned or 
attached for duty other than “temporary duty” or “temporary addi- 
tional duty.” It is the place where his basic duty assignment is for 
performance. The term “temporary duty” is defined in paragraph 
M3003-2a of the regulations, for travel allowance purposes, to mean 
duty at a location other than the permanent station. To qualify for 
travel allowances travel and temporary duty must be performed at a 
point removed from the place at which the basic duty assignment is 
for performance 

The question of what constitutes a member’s designated post of duty 
is one of fact, the determination of which is to be made with the assist- 
ance of any competent available evidence to establish the place within 
which he must perform his basic duty assignment. While an adminis- 
trative evaluation of the character of the assignment, as reflected in the 
orders directing its performance, ordinarily is given considerable 
weight in such a determination, it is not conclusive in the matter when 
other available evidence is considered sufficient to indicate the existence 
of a contrary factual situation. See decision B-139112, May 27, 1959 
(copy enclosed). Whether a particular duty assignment is temporary 
or permanent is a question of fact to be determined from the orders 
under which the assignment is made, and where necessary from the 
character of the assignment particularly as to the duration and the 
nature of the duty. 24 Comp. Gen. 667, 670 (1945). 

In decision B-178930, October 1, 1973 (copy enclosed), this Office 
had for consideration the attachment of two members for duty at a 
recruiting station to promote and sell “unit of choice” enlistments. We 
held that although the original orders concerning the duty to be per- 
formed did not provide for such duty to be temporary duty, in fact, 
the members were on temporary duty, retroactive orders stating such 
duty was to be temporary duty being issued for the purpose of cor- 
recting the original orders. 

In the present case, while the orders of May 23, 1972, did not specify 
temporary duty, they gave Specialist Hemmans the duty of recruiting 
at a location away from his permanent station and authorized travel 
in and around the temporary duty station. The orders of July 25, 1972, 
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and October 3, 1972, indicated that the member was on temporary duty 
at the same location and performing the duties as he had been per- 
forming under the orders of May 25, 1972. Letter Order Number 2413, 
dated October 3, 1972, which was issued after the duty was performed, 
appears to have had the purpose of continuing a temporary duty 
status that had commenced prior to September 1, 1972, and which 
apparently continued until Specialist Hemman’s return to Fort Hood. 

Consequently, in view of the foregoing, including Department of the 
Army message 172130Z Nov 72 which was to the effect that the indi- 
viduals who performed unit of choice canvasser duty were entitled to 
travel and per diem allowance regardless of the instructions appearing 
on the face of orders issued to such members, we are of the opinion that 
Specialist Hemmans was in a temporary duty status for the entire 
period in question. 

Paragraph M4205-7, JTR, provides that the Secretary of the 
department concerned may authorize no per diem or rates of per diem 
in lesser amounts than otherwise indicated in Part E of the regulations 
(Temporary Duty Allowances in the United States). The regulations 
further state that in the absence of such authorization, travel orders 
prescribing rates of per diem differing from those appearing in this 
part of the regulations will be without effect and the per diem allow- 
ances prescribed in this part will be paid. 

It does not appear that the Secretary of the Army has authorized 
no per diem or a lesser rate of per diem in the present instance. Thus 
Specialist Hemmans would be entitled to the per diem as set forth in 
paragraph M4205-1, JTR, during the period of his temporary duty. 

Accordingly, as Specialist Hemmans was in fact on temporary duty 
under the orders of May 25, 1972, and he continued on such duty until 
September 23, 1972, the date of his return to Fort Hood, Texas, he is 
entitled to receive per diem allowances for the entire period of his 
temporary duty as a “Unit of Choice” recruiter in accordance with the 
provisions of the Joint Travel Regulations. The voucher submitted by 
Specialist Hemmans is returned herewith for payment, if otherwise 
proper. 


[ B-179584 J 
Subsistence—Per Diem—Temporary Duty—At Permanent Post 


An employee who incident to being assigned to temporary duty as escort to 
accompany a group of National Education Association representatives on a tour 
ot Indian reservations stayed in a hotel at his headquarters, Sante Fe, N. M., with 
the group, may not be allowed per diem since pursuant to paragraph 6.6(a) of 
the Standardized Government Travel Regulations (SGTR) payment of per diem 
is precluded when an employee performs temporary duty within the confines of 
his permanent duty station. But, for a hotel stay in Albuquerque, N. M., located 
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15 miles from the employee’s residence, a determination may be made to allow 
per diem, subject to the direction and caution contained in paragraph 6.3(a) of 
the SGTR, as no provision of law or the SGTR precludes payment of a per diem 
to an employee in an authorized travel status simply because he is assigned at a 
place which happens to be his home. 


To Frank A. Schorr, January 4, 1974: 


This is in reply to your letter of August 24, 1973, requesting ov™ 
decision as to the applicability of two prior decisions of this Office, 
24 Comp. Gen. 179 (1944) and 19 zd. 414 (1939), with regard to a re- 
claim travel voucher submitted by Mr. Eugene B. Quadri, an employee 
of the Bureau of Indian A ffairs. 

Mr. Quadri is claiming per diem for the period in which he was 
assigned to represent the Bureau in conducting a group of National 
Education Association representatives on a tour of the area. You state 
that a portion of the amounts reclaimed by Mr. Quadri represents an 
overnight stay at the Hilton Hotel, Albuquerque, New Mexico, and 
was originally disallowed on the basis that Mr. Quadri resides in 
Corrales, only 15 miles from the hotel. We note, however, from a copy 
of the original travel voucher, that amounts claimed for two overnight 
stays in Albuquerque were certified for payment. The amounts dis- 
allowed and reclaimed are for time spent in or near Santa Fe, which 
you state were disallowed because Santa Fe is Mr. Quadri’s permanent 
duty station. 

Regarding the claims for per diem for temporary duty in Santa Fe 
and Albuquerque, the Standardized Government Travel Regulations 
(SGTR), in force and effect during the time in question, read in 
pertinent part as follows: 

6.6 Per diem computation rules. a. No allowance at permanent duty station. 
Per diem in lieu of subsistence will not be allowed an employee either at his 
permanent duty station or at his place of abode from which he commutes daily 
to his official station. * * *. 

1.4 Official station—post of duty. Designated post of duty and official station 
mean one and the same, the limits of which will be the corporate limits of the 
city or town in which the officer or employee is stationed, but if not stationed in 
an incorporated city or town, the official station is the reservation, station, or 
established area, or, in the case of large reservations, the established subdivision 


thereof having definite boundaries within which the designated post of duty 
is located. 


In our decision 19 Comp. Gen. 414, 415 (1939) cited in your sub- 
mission as B-6042, we found that there was “no provision of the law 
or SGTR precluding payment of a per diem in lieu of subsistence 
to an employee in an authorized travel status simply because he is 
assigned at a place which happens to be his home.” In this case, para- 
graph 6.6(a) of SGTR, supra, does prohibit payment of a per diem 
for temporary duty at the employee’s place of abode from which he 
commutes daily to his official station. However, we find nothing in the 
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applicable statutes and regulations which prohibits payment of a per 
diem simply because an employee is assigned to a place within 15 miles 
of his permanent residence. The determination as to allowance of a 
per diem in that case is wholly within the discretionary authority of 
the agency, to be guided by the direction and caution contained in 
paragraph 6.3(a) of SGTR, that: 

It is the responsibility of each department and agency to authorize only such 
per diem allowances as are justified by the circumstances affecting the travel. Care 
should be exercised to prevent fixing per diem rates in excess of those required 
to meet the necessary authorized subsistence expenses. * * *. 

Accordingly, we have no objection to the certification of those amounts 
on the original voucher for per diem at Albuquerque. 

Our decision 24 Comp. Gen. 179 (1944), cited in your submission 
as B-43793, concerned a claim for per diem for temporary duty 3 miles 
beyond the boundary of Washington, D.C., the employee’s official sta- 
tion. We held that whether or not performance of duty beyond the 
corporate limits of the official station constituted a travel status de- 
pended upon the facts of the case. Under the circumstances of that 
case the employee was allowed per diem since the particular duties 
assigned were of such a nature as to render the employee’s return to 
his home or official station each day impracticable thus subjecting him 
to greater inconvenience and expense than the performance of duty 
at his office. 

Unlike the employee in our decision 24 Comp. Gen. 179, supra, Mr. 
Quadri is reclaiming per diem for duty within the corporate limits of 
his permanent duty station. This case falls clearly within the pro- 
hibition of paragraph 6.6(a) of SGTR, supra. Nevertheless, in sup- 
port of his claim, Mr. Quadri stated on his reclaim voucher that: 

Note: Santa Fe is traveler’s official duty station. However, Commissioner’s 

assignment forced traveler to remain in the overnight lodging used by the tour 
group; therefore, use of motel accommodations necessitated by assignment as 
tour director and not by traveler’s own choosing. 
In this connection we have held that the subsistence of civilian em- 
ployees at their official duty station is personal to such employees and 
in the absence of specific authority may not be provided at Govern- 
ment expense regardless of any unusual working conditions involved. 
B-169163, September 11, 1970, copy enclosed, and cases cited tlierein. 
Since we find no specific authority for use of the Bureau’s general 
appropriation for the expense incurred by Mr. Quadri in Santa Fe, 
the per diem on the reclaim voucher, which is returned herewith, may 
not be certified for payment. 
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Compensation—Promotions—Effective Date—Approval by Author- 
ized Official 


The practice of the National Labor Relations Board (NLRB) of making pro- 
motions effective at the beginning of the pay period following the date “notice” 
of a promotion is received in the personnel office, which delays a pay increase 
for 18 days, may not be corrected by changing the beginning of the workweek 
to Monday since the word “following” as used in the NLRB procedure for making 
promotions effective means “after” and the change proposed would further delay 
an increase to 14 days. Also, a retroactive corrective regulation would violate 
the rule that a personnel action may not be made retroactively effective to in- 
erease the right of an employee to compensation in the absence of administrative 
error. However, to avoid a time lag in promotion under the policy of making a 
promotion effective at the beginning of the pay period following “notice” the 
NLRB should provide by regulation that a promotion be made effective at the 
beginning of the pay period following approval by the official authorized to 
approve promotions. 


To the Acting Chairman, National Labor Relations Board, Jan- 
uary 4, 1974: 

Further reference is made to your letter of October 3, 1973, wherein 
you request a decision as to whether retroactive promotions may be 
made to certain employees of the National Labor Relations Board 
under the following conditions. 

You state that it has been the practice of the National Labor Rela- 
tions Board to make promotions effective at the beginning of the pay 
period following the date the “notice” of such action is received by 
the Personnel Office. The result of this policy has, in many cases. denied 
employees of an increase in compensation for periods up to 13 days. 
Since it has been established that Sunday is the beginning of a pay 
period, an employee who is notified on Monday, the next. workday of 
the new pay period, that he is promoted, must wait until the beginning 
of the next pay period for the promotion to become effective. Thus the 
employee has lost the new rate of pay for 13 days. 

To correct what. you consider to be an inequity you propose to estab- 
lish a policy which, for pay purposes, would designate Monday, 
following the close of the pay period, as the beginning of a new pay 
period. You feel that it would be only fair and just to include all em- 
ployees who were promoted on or after July 1, 1973, retroactively. 

Section 5504(a) of Title 5, U.S. Code, provides that the pay period 
for an employee covers two administrative workweeks. Section 6101 
provides that it is the duty of the head of the departments and agencies 
to establish a basic administrative workweek of 40 hours. Civil Service 
regulation, section 610.121 of title 5, Cole of Federal Regulations, 
governing hours of duty, provides that except when the head of an 
agency determines that the agency would be seriously handicapped in 
carrying out its functions or that the costs would be substantially in- 
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creased he shall provide that the basic 40-hour workweek is scheduled 
on 5 days, Monday through Friday when possible, and the 2 days out- 
side the basic workweek are consecutive. Under this statutory language 
and regulation it would be within your discretion as Acting Head of 
your agency to designate Monday as the beginning of the pay period 
for employees of the National Labor Relations Board. 

However, even if Monday was designated as the beginning of the 
pay period and notice of the promotion was received in the personnel 
office on that day, this would not solve the problem. This is so because 
the word “following” as used in the phrase “It has been the practice 
of the National Labor Relations Board to make promotions effective 
at the beginning of.the pay period following the date ‘notice’ of such 
action is received by the Personnel Office” means generally next after. 
The next pay period after receipt of notice of a promotion in the per- 
sonnel office on Monday, the beginning of the pay period, would be 14 
days. 

It is suggested that the purpose sought could be accomplished by the 
promulgation of a regulation stating that promotions are effective at. 
the beginning of the pay period following the approval of the promo- 
tion by an official authorized to approve promotions. 

Regarding your request concerning retroactive promotions for those 
employees who were promoted on or after July 1, 1973, it has long been 
the rule of our Office that a personnel action may not be retroactively 
effective so as to increase the right of an employee to compensation. 
40 Comp. Gen. 207 (1960). Exceptions have been made to the rule 
where through bona fide administrative error a personnel action was 
not effected as intended. 31 Comp. Gen. 15 (1951) ; 34 zd. 380 (1955). 
There is nothing contained in your leter indicating that an adminis- 
trative error was made in these cases. Accordingly, retroactive promo- 
tions of the employees here involved may not be made. 


[ B-178966 J 


Pay—Retired—Annuity Elections for Dependents—Children— 
Grandchildren 


The 10-year old grandchild of a member of the uniformed services to whom the 
Survivor Benefit Plan (10 U.S.C. 1447-1455) applies who has the eare and custody 
of the child by court order which does not stipulate a support requirement quali- 
fies as a dependent child under 10 U.S.C. 1447(5) of the Plan as a “foster child,” 
subject to the general limitations on dependency contained in 10 U.S.C. 1447(5) 
(A) and (B). However, if the court order stipulates a support requirement in 
excess of one-half of the total cost of the foster parent’s support, the foster child 
would not qualify as a dependent child under the Plan. 
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To the Secretary of Defense, January 10, 1974: 


Reference is made to a letter dated October 24, 1973, from the Assist- 
ant Secretary of Defense (Comptroller), requesting an advance de- 
cision on several questions concerning whether a grandchild qualifies 
as a dependent child under the Survivor Benefit. Plan, 10 U.S.C. 
1447-1455, as added by Public Law 92-425. A copy of the Department 
of Defense Military Pay and Allowance Committee Action No, 493 
setting forth and discussing the questions was attached. 

The questions posed in the Committee Action are as follows: 

A member and his wife, by court order, have care and custody of a 10-year old 
dependent grandchild. The court order does not stipulate that support be paid 
for the care of the child. 

a. Does the grandchild qualify as a dependent child under the Survivor Bene- 
fit Plan? 

b. If the answer to the above question is in the affirmative would it be the same 
if the court order stipulates an amount of support to be paid? 

As background the Committee Action states that 10 U.S.C. 1447(5) 
and section 102i of Department of Defense Regulations for the Sur- 
vivor Benefit Plan, define dependent child as including adopted chil- 
dren, stepchildren, foster children and recognized natural children who 
lived with the retiree in a regular parent-child relationship. The Com- 
mittee also states its belief that since Congress included foster child in 
the definition of dependent child, there appears to be sufficient latitude 
to permit recognition of the grandchild as a dependent for the pur- 
poses of the Survivor Benefit Plan. 

Subsection 1447 (5), Title 10, U.S. Code, provides that a “dependent 
child” means a person who is— 

(A) unmarried ; 

(B) (i) under 18 years of age; (ii) at least 18, but under 22, years of age and 
pursuing a full-time course of study or training in a high school, trade school, 
technical or vocational institute, junior college, college, university, or comparable 
recognized educational institution; or (iii) incapable of supporting himself be- 
cause of a mental or physical incapacity existing before his eighteenth birthday 
or incurred on or after that birthday, but before his twenty-second birthday, 
while pursuing such a full-time course of study or training ; and 

(C) the child of a person to whom the Plan applies, including (i) an adopted 
child, and (ii) a stepehild, foster child, or recognized natural child who lived with 
that person in a regular parent-child relationship. 

The subsection concludes by listing certain requirements for a foster 
child to quality for the Plan: 

* * * Under this clause, a foster child, to qualify as the dependent child of a 
person to whom the Plan applies, must, at the time of the death of that person, 
also reside with, and receive over one-half of his support from, that person, and 
not be cared for under a social agency contract. The temporary absence of a foster 


child from the residence of that person, while he is a student as described in this 
clause, will not be considered to affect the residence of such foster child. 


The definitions of “foster child,” and “foster parent” in the cases 
and law dictionaries tend to be broad and all-encompassing. For ex- 
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ample, Ballentine’s. Law Dictionary (3 ed. 1969) defines “foster child” 
as “the child of another who is being reared by a:person-as his or her 
own.” Case law generally defines a “foster parent” as “one who has 
performed the duties of a parent to the child of another by rearing 
the child as his own child.” People v- Parris, 267 N.E.2d 39, 42°(1971) ; 
Cicchino v. Biarsky, 61 A.2d 163, 165.(1948). 

By the facts stated, a member and his wife, by court order, have care 
and custody of a 10-year.old dependent, grandchild. This situation 
would appear to fall within the above definitions of “foster child” and 
“foster parent” and would result in the appropriate parent-child re- 
lationship described in the submission. 

As to the requirements listed in 10 U.S.C. 1447(5) as they relate to 
the concept of a “foster child,” which must be satisfied before a foster 
child can qualify as a dependent child, we expressed the view in our 
decision B-178966, December 6, 1973 (53 Comp. Gen. 420), that actual 
dependency must be shown in such cases: Thus, in situations where a 
grandchild resides with a member to whom the Plan applies, under a 
court order which does not stipulate that support be paid for the care 
of the child, it is our view that such dependency is shown and that the 
child would qualify as the dependent child of the member under the 
Plan. Accordingly, your first question is answered in the affirmative, 
subject to the general limitations on dependency contained in 10 U.S.C. 
1447(5) (A) and (B). 

As to the second question, the statute requires that in order for a 
foster child to qualify as a dependent child under the law, the child 
must at the time of the member’s death receive over one-half of his 
support from the member. Therefore, if a court orders an amount of 
support to be paid, this amount would have to be compared with a 
dollar amount placed on the total support given by the foster parents 
to the foster child, which would include housing, clothing, food, edu- 
‘ational and other costs. 

Your second question is answered by saying that should the amount 
of support ordered by the court exceed one-half of the total cost of the 
foster parent’s support of the foster child, the foster child would not 
qualify as a dependent child under the Survivor Benefit Plan. 


[ B-179749 J 


Contracts—Awards—Small Business Concerns—Subcontracting 
Limitation 


The bid of a small business concern under a formally advertised small business 
set-aside that represented the contract end item would-not be manufactured or 
produced by small business concerns properly was rejected, since even though the 
bidder contemplated subcontracting a portion of the work to large business, it 
should have made an affirmative representation that its contribution to the end 
item would be significant. 


550-202 O- 74-3 
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Contracts—Awards—Small Business Concerns—End Items Manu- 
factured or Produced in the United States 


The requirement of the small business definition that end items to be furnished 
shall be manufactured or produced in the United States is separate and distinct 
from the Buy American Act requirements that preference be given to domestic 
source end products. Therefore, the term “manufactured or produced” as used in 
the small business definition is not regarded as “manufacturing” processes within 
the contemplation of the Buy American Act. 


In the matter of American Amplifier and Television Corporation, 
January 15, 1974: 


Invitation for bids (IFB) No. N00600-74—B-0005, issued July 25, 
1973, by the United States Naval Regional Procurement Office, Wash- 
ington, D.C., is for the procurement of an audio-visual system for the 
National Naval Medical Center, Bethesda, Maryland. The system is to 
be constructed and installed in an auditorium at the Naval Medical Re- 
search Institute. The procurement is a total set-aside for small busi- 
ness. Pursuant to Armed Services Procurement Regulation (ASPR) 
1-706.5(c), the IFB contained the following definition of a small 
business concern : 

(b) Definition. A “small business concern” is a concern, including its affiliates, 
which is independently owned and operated, is not dominant in the field of opera- 
tion in which it is offering on Government contracts, and can further qualify 
under the criteria set forth in regulations of the Small Business Administration 
(Code of Federal Regulations, Title 13, Section 121.3-8). In addition to meeting 
these criteria, a manufacturer or a regular dealer submitting offers in his own 
name must agree to furnish in the performance of the contract end items manu- 
factured or produced by small business concerns: Provided, that this additional 
requirement does not apply in connection with construction or service contracts. 

On August 15, 1973, the two bids received were opened. While the 
bid of Lederers Sound Service was low, its bid was rejected as non- 
responsive because Lederers failed to sign either the original or the 
duplicate bid. An examination of the American Amplifier and Televi- 
sion Corporation (AAT) bid revealed that it had completed the 
Standard Form 33 Small Business representation in the following 
manner: 

The Offeror represents and certifies as part of his offer that: (Check or com- 
plete all applicable bozes or blocks.) 

1. SMALL BUSINESS (See par. 14 on SF 33-A.) 

He [[]] is, [[J] is not, a small business concern. If offeror is a small business 
concern and is not the manufacturer of the supplies offered, he also represents 
that all supplies to be furnished hereunder [[7] will, [[J] will not, be manufac- 
tured or produced by a small business concern in the United States, its posses- 
sions, or Puerto Rico. 

As a result of this representation, AAT’s bid was declared to be non- 
responsive. Since the only two bids received were determined nonre- 
sponsive, the IFB was canceled. 

AAT contends that the rejection of its bid as nonresponsive is not 
in the best interests of the Government because it is a small business 
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firm and all the major items proposed to be furnished by it are manu- 
factured by small business firms. However, AAT states that it is not 
possible to furnish a system of the type specified without using some 
parts manufactured by a large business firm. In this connection, AAT 
points out that the tape recorders it proposed to furnished are manu- 
factured by a large business firm. Although they comprise less than 
5 percent of the system, AAT contends that it could not therefore 
complete the small business representation other than as it did. Thus, 
AAT concludes that the Navy is in error when it states that AAT 
could properly have represented that all supplies furnished under the 
contract would be manufactured or produced by a small business, AAT 
states that the Navy’s position is contrary to the language and clear 
meaning of the clause involved. Accordingly, AAT contends that its 
bid was improperly rejected and the solicitation improperly canceled. 

The position of the Navy is that AAT’s bid was nonresponsive 
because it failed to agree to provide supplies manufactured or pro- 
duced by small business. However, the Navy points out that it believes 
AAT’s nonresponsiveness was due to the misconception that a concern 
cannot be considered a small business if it supplies an end product con- 
taining any non-small business manufactured components. Relying on 
49 Comp. Gen. 41 (1969), the Navy states that it would have been 
proper for AAT to check the box representing that the supplies will be 
manufactured or produced by a small business concern because AAT 
would make a significant contribution to the end item by assembling 
and installing the system. Although both bids received under this IF'B 
were nonresponsive, the Navy is of the opinion that there is reasonable 
assurance of adequate competition between small businesses and, there- 
fore, proposes to issue a new solicitation for this requirement totally 
restricted to small business. 

Where a bid on a total small business set-aside fails to indicate the 
intention of the bidder to furnish products manufactured or produced 
by small business concerns, the bid is properly rejected as nonrespon- 
sive. See B-175337, January 3, 1973; B-170114, February 24, 1971; 
B-169888, December 14, 1970; B-165847, February 24, 1969. Therefore, 
AAT’s bid was properly rejected since it indicated that the “supplies 
to be furnished * * * will not be manufactured or produced by a 
small business concern * * *”, Furthermore, the Navy is correct in 
pointing out that the extent of large business subcontracting AAT 
proposes does not preclude it from affirmatively representing that the 
end item will be manufactured or produced by a small business concern. 
In 49 Comp. Gen. 41, supra, in reference to a similar requirement that a 
small business must agree to furnish contract end items manufactured 
or produced by a small business concern, we stated that “so long as the 
small business firm, which has subcontracted a major portion of the 
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work to large business, makes some significant contribution to the 
manufacture or production of the contract end item, the contractual 
requirement that the ‘end item’ be manufactured or produced by small 
business concerns has been met.” Since the large business subcon- 
tracting AAT proposes amounts to “less than 5%” of its bid, it is clear 
that the contribution of AAT, a small business firm, would be 
“significant.” 

Finally, AAT argues that this Office’s concurrence in the Navy’s 
interpretation of the above provision with respect to the meaning of 
“manufactured or produced” will enable AAT to use foreign-made 
products without regard to the Buy American Act (41 U.S.C. 10). The 
rationale for this position is stated to be that AAT would be considered 
the manufacturer or producer of all supplies included in the system 
and, therefore, the complete system would be a domestic source end 
product. 

The requirement of the Small Business definition that end items to 
be furnished shall be manufactured or produced in the United States 
is separate and distinct from the Buy American Act requirements that 
preference be given to domestic source end products. Therefore, we do 
not subscribe to the view that the terms “manufactured or produced” 
as used in the small business definition must be regarded as “manu- 
facturing” processes within the contemplation of the Buy American 
Act. See B-169279, June 1, 1970, and cases cited, concerning a dis- 
cussion of the term “manufactured” as used in the Buy American Act. 
See also 52 Comp. Gen. 886, 903 (1973). 

Accordingly, the protest is denied. 


[ B-179880 J 


Bids—Evaluation—Factors Other Than Price—Criteria Inherent 
in Solicitation 


When similarly priced bids are received, the phrase in Federal Procurement 
Regulations section 1—2.407-6(a) that “other factors properly to be considered” 
in determining the equality of bids means those criteria which are inherent in the 
solicitation and not those extraneous circumstances which may become signifi- 
eantly attractive to the procurement activity only because tie bids have been 
received, and an incumbent contractor’s past performance record is just such an 
extraneous circumstance. 


Bids—Tie—Procedure for Resolving 


Where two equal bids were received to perform international freight forwarding 
services and an award was made to the incumbent firm rather than drawing lots 
as required by Federal Procurement Regulations section 1—2.407-6(b), recom- 
mendation is made that the contracting agency now draw lots and, if the pro- 
tester wins the drawing, that the award made be terminated for the convenience 
of the Government and that an award be made to the previously unsuccessful 
bidder for the remaining services. Modifies 37 Comp. Gen. 330. 
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In the matter of Randy International, Lid.; Berklay Air Services 
Corporation, January 15, 1974: 


Department of Commerce advertised solicitation No. 4-36202 for 
international air freight forwarding services to be used from Septem- 
ber 1, 1973, to August 31, 1974, by United States commercial exhibitors 
at international trade expositions was issued on August 3, 1973. 

Participating exhibitors at these trade fairs are instructed to ship 
exhibits to the international freight forwarder selected by the Depart- 
ment of Commerce. The freight forwarder, in turn, consolidates the 
shipments of different exhibitors; arranges for transport with direct 
air carriers also designated by Department; pays the air carrier and 
then bills the exhibitors for all shipping costs. The Department makes 
every effort to select qualified and reputable international air for- 
warders which are authorized to consolidate shipments at more eco- 
nomical tariffs than direct air shipment tariffs, thus benefiting United 
States exhibitors. 

In the instant procurement, bids were received from five firms. Berk- 
lay Air Services Corporation (Berklay) and Randy International, 
Ltd. (Randy) each bid no charge for each of the four accessorial items 
stated in the solicitation. 

Berklay was awarded the contract on August 28, 1973, without a 
drawing by lot as set forth in section 1-2.407-6(b) of the Federal 
Procurement Regulations (FPR). The decision to award without 
drawing lots was based upon Berklay’s experience in satisfactorily 
performing the services for the past 5 years and because of the delays 
and inconvenience anticipated in familiarizing another contractor with 
the program. 

FPR sec. 1-2.407-6 states in pertinent part that: 

(a) In furtherance of the small business and labor surplus area policies set 
forth in Subparts 1-1.7 and 1-1.3, award shall be made in accordance with the 
following order of priority when two or more low bids are equal in all respects 
(taking into consideration cost of transportation, cash discounts, and any other 


factors properly to be considered) * * *, 
* * * * * * * 


(b) * * * If two or more bidders * * * remain equally eligible for award, 
award shall be made by a drawing by lot limited to such bidders. If time per- 
mits, the bidders involved shall be given an opportunity to be present at the 
drawing by lot. Such drawing shall be witnessed by at least three persons, and 
the contract file shall contain the names and addresses of those witnesses. [Italic 
supplied. ] 

(The subsection (a) lists eight small business and labor surplus pref- 
erences (not relevant here) in order of their priority.) 

In our opinion, “other factors” as used in this regulation mean those 
criteria which are inherent in the solicitation but not those extraneous 


circumstances which may become significantly attractive to the pro- 
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curement activity only because tie bids have been received. With re- 
gard to the instant procurement, we feel that the incumbent con- 
tractor’s past performance cannot be considered in finding that these 
two similarly priced bids were unequal since past performance alone 
is an extraneous matter insofar as the bidding documents are con- 
cerned. To the extent that 37 Comp. Gen. 330 (1957) is inconsistent 
with this position, it no longer will be followed. 

Award solely on the basis of the incumbent’s experience clearly was 
therefore contrary to FPR sec. 1-2.407-6(b). The cited FPR section 
mandates a drawing where equal bids have been received. The failure 
in this instance to draw lots casts serious doubt on the propriety of 
the award to Berklay. We thus recommend that the agency review 
the procurement and now comply with the procedures of FPR sec. 
1-2.407-6(b). If, after compliance with the procedures, Randy rather 
than Berklay is entitled to award, we trust that appropriate action 
will be instituted to terminate the contract with Berklay for the con- 
venience of the Government and to award a contract for the remaining 
services to Randy. 


[ B-180047 J 


Travel Expenses—Overseas Employees—Home Leave—Time at or 
Near Residence—Substantial Amount Requirement 


wi) 


A civilian employee on home leave as provided by 5 U.S.C. 5728, who spent 16 
out of a total of 61 days leave in the United States, his country of actual resi- 
dence, has met the requirement in paragraph C4152-2d of the Joint Travel Regu- 
lations and paragraph 2-1.5h(2) (ec) of the Federal Travel Regulations that a 
substantial amount of home leave be spent in the United States since it is ap- 
parent the employee did not intend that his visit to the United States be a mere 
stopover and, therefore, the employee is entitled to reimbursement in connection 
with his Renewal Agreement Travel. 


To Roscoe Cleveland, January 15, 1974: 


This refers to your letter dated November 7, 1973, referenced IAGS- 
SD-B, requesting a decision as to whether reimbursement to the Gov- 
ernment should be made by Mr. Pandelis V. Lukis, an employee of the 
Defense Mapping Agency, in connection. with the cost of his Renewal 
Agreement Travel. 

It appears from your letter and from the enclosed papers that 
Mr. Lukis and his family were authorized to travel from Lima, Peru, 
te Miami, Florida, and return under the home leave travel provisions 
of 5 U.S. Code 5728. Mr. Lukis and his family traveled from Lima to 
Tocumen, Republic of Panama, on June 22, 1973. They departed 
Tocumen the 28th of June and arrived in Miami, his actual place of 
residence, on the same day. On the 8th of July, they departed Miami 
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for New York and on the 11th of July they traveled to Greece arriving 

there on the 12th of the same month. Mr. Lukis and his family 
returned to New York on the 14th of August and traveled from there 
to Miami on the 15th of August. On the 18th of August they departed 
Miami for the Republic of Panama, and on the 25th of August they 
returned to Lima, Peru. Your question is whether the 16 days spent 
by Mr. Lukis in the United States may be considered to meet the 
requirement in paragraph ©4152-2d of the Joint Travel Regulations 
(JTR) and in paragraph 2-1.5h(2) (c) of the Federal Travel Regula- 
tions, that a substantial amount of the home leave should be spent 
in the United States when the actual place of residence is in the 
United States. 

The authorization for Government payment of home leave expenses 
is found at 5 U.S.C. 5728(a) which provides: 

Under such regulations as the President may prescribe, an agency shall pay 
from its appropriations the expenses of round-trip travel of an employee, and 
the transportation of his immediate family, but not household goods, from his 
post of duty outside the continental United States to the place of his actual 
residence at the time of appointment or transfer to the post of duty, after he 
has satisfactorily completed an agreed period of service outside the conti- 
nental United States and is returning to his actual place of residence to take 
leave before serving another tour of duty at the same or another post of duty 
outside the continental United States under a new written agreement made 
before departing the post of duty. 

Paragraph C4152-2d, JTR, in implementing the above statute pro- 
vides in part: 

* * * in connection with renewal agreement travel, to be entitled to such 
travel, an employee whose actual residence is in the United States must spend 


a substantial amount of time in the United States or a territory or possession 
of the United States. 


That regulation contains wording similar to that found in the basic 
regulations of the General Services Administration—paragraph 2-1.5h 
(2) (c) of the Federal Travel Regulations. 

The Comptroller General has consistently held that when an em- 
ployee on home leave merely stops off at the actual place of his resi- 
dence and continues on a travel tour outside the United States, that 
employee does not qualify for the benefits of 5 U.S.C. 5728(a). The 
reason given is that the statute intends that home leave be taken in 
the homeland of the employee and that a mere quick stop in the United 
States, incident to a world tour, does not satisfy the intent of the stat- 
ute. 41 Comp. Gen. 146 (1961). See also B-152735, November 27, 1963 ; 
B-171174, December 18, 1970. However, neither our prior decisions 
nor the present regulation prohibits an employee on home leave from 
visiting countries other than the one of his actual residence. Although 
we have previously refused to fix a standard for general use which 
could be used in determining what is a sufficiently long stay to meet 
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the requirement of a substantial time spent in the country of actual 
residence, we have ruled on what is not considered a substantial visit, 
We have held that short 1 to 4 day stopovers in the home country 
are not substantial visits. See 41 Comp. Gen. 146 and B-171174, Decem- 
ber 18, 1970, supra. In those cases it was apparent that the leave was 
not taken for the purpose of visiting the United States. In Mr. Lukis’ 
case, however, it is apparent ta’ he did not intend his visit to the 
United States to be a mere stopover. He was not just passing through 
the United States but rather he intended to spend and did spend a total 
of 16 days of his home leave in his home country. In the circumstances 
we believe that Mr. Lukis has therefore fulfilled the requirements of 
paragraph C4152-2d, JTR, and paragraph 2-1.5h(2)(c) of the Fed- 
eral Travel Regulations that a substantial amount of time be spent 
in the United States. 

Action on the voucher which is returned herewith should be taken 
in conformity with this holding. 


[ B-180407 J 


Pay—Retired—Annuity Elections for Dependents—Remarriage 
Before Retirement 


A member of the uniformed services—a widower—who remarries while serving 
on active duty may designate his newly acquired spouse as a beneficiary effective 
as of the date of the marriage as she qualifies as an eligible beneficiary under 
10 U.S.C. 1448(d), and in the event the member should die while on active duty, 
his widow automatically would be entitled to a survivor benefit annuity without 
regard to the length of the marriage prior to the member’s death since the special 
provisions contained in 10 U.S.C. 1448(d) were enacted to insure the spouses 
of all active duty personnel automatically would be provided with coverage in 
the event of a member’s death while serving on active duty, without the necessity 
ot having to specifically elect that coverage. 


Pay—Retired—Annuity Elections for Dependents—Survivor Bene- 
fit Plan—Election Status 


Upon becoming entitled to retired or retainer pay, a service member is bound 
by the election he made under the Survivor Benefit Plan, 10 U.S.C. 1447-1455, 
prior to his eligibility to such pay, unless the member comes within the specific 
exceptions provided in 10 U.S.C. 1450(f) governing after retirement marriages 
or after retirement acquisition of a dependent child or children. However, until 
the member becomes entitled to retired or retainer pay, any elections he may 
have made are ambulatory, that is, the elections may be changed prior to his 
entitlement to retired or retainer pay and only the last election made before 
such entitlement is binding as it is only at that time that the class of eligible 
annuitants is set. 


Pay—Retired—Annuity Elections for Dependents—Survivor 
Benefit Plan—Remarriage of Member—Spouse’s Annuity Eligi- 
bility 


When a member of the uniformed services remarries while serving on active duty 
and elects to provide coverage under the Survivor Benefit Plan, 10 U.S.C. 1447- 
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1455, for his. newly acquired spouse, upon his, death after he was voluntarily or 
involuntarily released to inactive duty and became entitled to retired or retainer 
pay, his spouse is considered fully qualified as an eligible widow under 10 U.S.C. 
1450(a) (1) to receive the monthly annuity elected by the member, since the 2- 
year limitation on the period of marriage prior to the death of a member to whom 
the Plan applies which is contained in 10 U.S.C. 1447(3) (A) is viewed as applica- 
ble only to post-retirement marriages. 


To the Secretary of the Navy, January 16, 1974: 


Reference is made to letter dated January 9, 1974 (file reference 
Pers—7312-kmp), with enclosure, from the Chief of Naval Personnel, 
requesting an advance decision concerning the eligibility of a spouse 
to, receive an annuity under the provisions of the Survivor Benefit 
Plan, 10 U.S.C. 1447-1455, as added by Public Law 92-425, effective 
September 21, 1972, in the circumstances described. 

It is stated in the letter that the member, who is currently serving 
on active duty, and was a widower but without dependent children 
on the date of enactment of Public Law 92425, submitted an 
election on December 15, 1972, to provide coverage on behalf of a 
natural person with an insurable interest under the provisions of 10 
U.S.C. 1448(b). It appears that the member is contemplating remar- 
riage and wishes to designate his newly acquired spouse as beneficiary 
effective the date of marriage provided ‘that she would be fully quali- 
fied as of that date as an eligible spouse under the Plan to receive a 
survivor benefit annuity in the event of the member’s death. 

The Chief of Naval Personnel has expressed the view that under the 
provisions of 10 U.S.C. 1450(f), the member may (a) retain his pres- 
ent insurable interest election or (b) change the insurable interest 
coverage in favor of the newly acquired spouse provided that such a 
change is submitted within 1 year of the date of marriage. Further, 
that should the member choose the second alternative procedure, the 
Chief of Naval Personnel expresses the opinion that such a change of 
election would be effective upon receipt by the Navy; that it could not 
be changed at any future date; and that under the provisions of 10 
U.S.C. 1448(d) the newly acquired spouse would immediately qualify 
as an eligible annuitant in the event the member dies in an active duty 
status. However, the Chief of Naval Personnel indicates that there is 
a certain element of doubt as to the outcome following a change of 
election to provide coverage for a spouse, if the member is released to 
inactive duty and then dies, but prior to the lapse of 2 years from the 
date of marriage. He therefore asks the following questions: 

1. If.the newly acquired spouse was deemed to be an eligible annuitant under 
10 U.S.C. 1448(d), would she continue as an eligible annuitant in the event of 
his death regardless of the length of marriage? 

2. Would such spouse cease to-be an eligible annuitant on the date of his re- 


lease from active duty until two years from the date of marriage, presupposing 
that no child is born of the marriage? 
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In this regard, the Chief of Naval Personnel takes the position that 
in providing eligibility for an annuity under 10 U.S.C. 1448(d), it 
appears reasonably clear that Congress intended to provide a benefit 
which was not available under the Retired Serviceman’s Family Pro- 
tection Plan and as a result it appears reasonable to conclude that 
once a spouse qualifies as an eligible annuitant under 10 U.S.C. 
1448(d), such coverage should not be terminated by virtue of the 
member’s voluntary or involuntary release from active duty. The view 
is also expressed that because of the apparent ambiguity of the law, 
it is conceivable that such a member could change his previously elected 
insurable interest coverage in order to provide coverage for his newly 
acquired spouse, be voluntarily or involuntarily released to inactive 
duty and die prior to the lapse of two years from the date of marriage 
and neither the insurable interest person nor the spouse would qualify 
as an eligible beneficiary on his death. 

Subsection 1448(d) of Title 10, U.S. Code, provides : 


(d) If a member of an armed force dies on active duty after he has become 
entitled to retired or retainer pay, or after he has qualified for that pay except 
that he has not applied for or been granted that pay, and his spouse is eligible 
for dependency and indemnity compensation under section 411(a) of title 38 in 
an amount that is less than the annuity the spouse would have received under 
this subchapter if it had applied to the member when he died, the Secretary 
concerned shall pay to the spouse an annuity equal to the difference between that 
amount of compensation and 55 percent of the retired or retainer pay to which 
the otherwise eligible spouse described in section 1450(a) (1) of this title would 
have been entitled if the member had been entitled to that pay based upon his 
years of active service when he died. 

The legislative history of the above-quoted provision indicates that 
at the outset it was recognized that most if not nearly all survivors of 
active duty personnel receive some survivor benefit payments through 
the dependency and indemnity compensation program administered by 
the Veterans Administration. However, it was further indicated that 
such program is weighted in terms of low-ranking and short-term per- 
sonnel. As a result, for those in senior enlisted and officer grades and 
longer years of service, the level of available benefits falls off sharply 
in terms of its value as an income replacement. 

Based on that finding, the Special Subcommittee on Survivor Bene- 
fits of the Committee on Armed Services, House of Representatives, 
in its Report, dated October 1, 1970 (H.A.S.C. 91-68), at page 9505, 
recommended to the full Committee that attention be given to increas- 
ing the survivor benefit levels for these personnel. 

In discussing subsection 1448(d) on the floor of the House of Repre- 
sentatives at the time H.R. 10670 was being considered and which 
became Public Law 92-425, page H 9871, Congressional Record, Octo- 


ber 21, 1971, Representative Pike stated in part that: 


A special section of the bill provides that in the case of personnel still on 
active duty who are eligible for retirement on length of service whose potential 
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survivor annuity would be more than the dependency and indemnity compensa- 
tion paid to survivors of active-duty personnel of like grade and years of service, 
a supplemental annuity payment sufficient to make up the difference would be 
paid * * *. We added this section because we did not want a situation to occur 
where one who remains on active duty earns less survivor benefits than some- 
body who retired at the same grade and with the same years of service. 


In Report No. 92-1089, Committee on Armed Services, United States 
Senate, dated September 6, 1972, on page 51, it is stated with respect 
to subsection 1448(d) that: 

* * * the spouse of a service member, who is eligible to retire but dies on 
active duty, will be paid 55 percent of the member’s earned retired pay, The pay- 
ment will recognize that Dependency and Indemnity Compensation (DIC) may 
be payable ‘by the Veterans Administration by offsetting any DIC payment 
from the 55 percent of retired pay. 

Based on the before-quoted material, it would appear that by includ- 
ing such special provisions (10 U.S.C. 1448(d)) in Public Law 92- 
425, it was the express intention of Congress to insure the fact that the 
spouses of all active duty personnel shall automatically be provided 
with coverage in the event of the member’s death while serving on 
active duty, without the necessity of having to specifically elect. that 
coverage. 

Therefore, it is our view that in the case of a member to whom the 
Survivor Benefit Plan applies, who is unmarried but marries while 
serving on active duty and then dies while still serving on that duty, 
such spouse shall automatically be entitled to a survivor benefit an- 
nuity without regard to the length of marriage prior to the member’s 
death. 

With regard to the questions asked involving a member’s death after 
being voluntarily or involuntarily placed in an inactive status and en- 
titled to receive retired pay in the circumstances previously described, 
subsection 1448(a) of Title 10, U.S. Code, provides in pertinent part: 

(a) The Plan applies to a person who is married or has a dependent child 


when he becomes entitled to retired or retainer pay unless he elects not to par- 
ticipate in the Plan before the first day for which he is eligible for that pay. * * *. 


and in this connection, subsection 1450(a) provides in part: 


(a) Effective as of the first day after the death of a person to whom section 
1448 of this title applies, a monthly annuity under section 1451 of this title shall 
be paid to— 


(1) the eligible widow or widower; 


For the purpose of the Survivor Benefit Plan, the term “widow” is 
defined in 10 U.S.C. 1447(3) to mean: 


* * * the surviving wife of a person who, if not married to the person at the 
time he became eligible for retired or retainer pay— 
(A) was married to him for at least two years immediately before his 
death; or 
(B) is the mother of issue by that marriage. 
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Generally, the legislative history of the Survivor Benefit Plan pro- 
vides for automatic coverage for a person who is married or has a de- 
pendent child at the time he becomes entitled to retired or retainer 
pay unless he elects not to participate in the Plan prior to becoming 
so entitled to such pay. However, once a member becomes entitled to 
that pay, he is bound by his election made prior thereto, unless he falls 
within the specific exceptions provided for in subsection 1450(f), 
governing after retirement marriages or after retirement acquisition of 
a dependent child or dependent children. In this regard, it is noted 
that under certain of the provisions of section 1448(a), such elections 
are final and conclusive. However, until the member becomes entitled 
to receive retired or retainer pay, such elections which he may have 
made are ambulatory, that is, they may be changed and only the last 
election made prior to being entitled to retired or retainer pay is bind- 
ing on the member as it is only at that time that the class of eligible 
annuitants is set. 

Based on the specific language of the before-quoted provisions of 
subsection 1448(a) and overall purpose of the Survivor Benefit Plan as 
reflected in its legislative history, it is our view that the 2-year limita- 
tion on the period of marriage prior to the death of the member to 
whom the Plan applies, as provided in 10 U.S.C. 1447(3) (A), relates 
only to a marriage entered into by a member after he has been volun- 
tarily or involuntarily released from active duty and is entitled to 
receive retired or retainer pay. 

Consequently, in the situation described, where a member to whom 
the Plan applies is still serving on active duty, marries and elects to 
provide coverage for a newly acquired spouse, is then voluntarily or 
involuntarily released to inactive duty and entitled to retired or re- 
tainer pay and then dies, it is our view that such spouse would be fully 
qualified as an eligible widow under 10 U.S.C. 1450(a) (1) to receive 
the monthly survivor benefit annuity elected by the member. 

Your questions are answered accordingly. 


[ B-82658 J 


Medical Treatment—Public—Health Insurance Coverage of Em- 
ployee—Failure to File Claim Effect 


The regulatory authority of the Secretary of State provided by section 941 of 
the Foreign Service Act of 1946, 22 U.S.C. 1156, to pay the medical costs of officers 
and employees and their dependents is sufficiently broad to enable the Secretary to 
require Foreign Service members having private health insurance to file claims 
with carriers for benefits to reimburse the expenditures made on their behalf 
by the Government for medical care incident to illness or injury. Therefore, a 
Foreign Service member who negligently failed to timely file for health insurance 
benefits and thus did not obtain the private health insurance benefits to which 
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entitled for illness or injury, and for which medical care was provided at the 
expense of the Government, is indebted for the amount which he would have 
received had he recouped the insurance. 


To the Director, ACTION, January 18, 1974: 


This refers further to the letter of July 25, 1973, from Mr. Bruce 
A. Wilburn, Associate Director, Administration and Finance, request- 
ing a decision from this Office concerning the indebtedness of Mr. 
David H. Rogers, a former employee of ACTION, for expenses paid 
on his behalf for medical services he and his wife received during his 
service at New Delhi, India. 

The amount of money in question is $596.53 representing the total 
cost to the Department of State of medical services provided for Mr. 
Rogers in December 1968 ($198.24) and for Mrs. C. Rogers in Novem- 
ber 1969 ($398.29). The issue of Mr. Rogers’ indebtedness arises from 
questions as to interpretation of the law and regulations governing 
the Department of State Medical and Health program in the light 
of our decision B-82658, February 9, 1949. 

That decision held, énter alia, that in a case in which medical ex- 
penses of a member of the Foreign Service are paid under provisions 
of section 941 of the Foreign Service Act of 1946, 60 Stat. 1029, 
August 13, 1946, as amended, 22 U.S.C. 1156, and the individual is 
covered by a private health insurance plan the Department of State 
should deduct from its payment the amount of any such coverage. In 
the case presented and from Mr. Wilburn’s letter, it appears in other 
cases the employees concerned or their dependents received medical 
services under section 941, supra, but failed to obtain reimbursement 
of expenses to which they may have been entitled. The file shows that 
the insurance payments to which Mr. Rogers may have been entitled 
were not paid by his insurance carrier because he failed to make a 
timely claim for reimbursement as required by the carrier brochure 
supplied in accordance with the Federal Employees Health Benefits 
Program. 

The issue you present for our decision is whether a member of the 
Foreign Service who receives medical services under the Department 
of State Medical and Health program is indebted to the Government 
for amounts—not in excess of the cost of Such services—he would have 
been entitled to receive under a private insurance policy had he filed 
a timely claim therefor with the private insurance carrier. A mem- 
orandum from the General Counsel of ACTION is, in pertinent part, 
as follows: 

It is our opinion, however, that the Foreign Service Act of 1946 and 4 FAM 
437.9-2 do not require that we recover the cost of this treatment from Mr. Rogers 


in this case. It is our conclusion that the FAM regulations require recovery from 
an employee when he has been reimbursed for the cost of medical care by his 
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insurance carrier. Where the employee negligently fails to file a timely claim with 
his insurance carrier, and thus forfeits any rights he might have had to reim- 
bursement, the Government is not compelled to hold the employee personally 
liable for the cost of treatment, if there are factors which would mitigate against 
such a conclusion. Obviously employees who have no insurance coverage are given 
full medical treatment at Government expense. We can see no legitimate reason 
to penalize those employees who have private medical insurance but who fail 
through excusable neglect to make a timely claim for reimbursement, 


In commenting on our decision B-82658, supra, the General Counsel 
continues : 


If the employee recovers no monies from his insurance carrier, even though 
the failure to recover was based on his own negligence in not applying for reim- 
bursement within the time limits prescribed by the policy, we fail to see why 
the Government is any worse off than it would have been had the employee not 
had insurance. In our opinion, the only employees who should be compelled to 
reimburse the Government for the cost of medical treatment are those employees 
who receive reimbursement from their insurance carrier but refuse to return 
those monies to the Govenment. Added to this category are those employees who 
willfully and deliberately refuse to cooperate with the Government in obtaining 
reimbursement from a private insurance carrier. 


Section 941 of the Foreign Service Act of 1946, supra, authorizes 
the Secretary of State to pay the cost of treatment for illness or injury 
of officers and employees of the Foreign Service and their dependents 
(subject in the case of dependents to a $35 deduction to be paid by the 
member) “in accordance with such regulations as he may prescribe.” 
Pursuant to this statutory authorization subsection 681.5-3 of Volume 
3, Foreign Affairs Manual (FAM), provides as follows: 

681.5-3 Insurance Coverage 

Employees are required to complete the insurance statement on form FS-569, 
and principal and administrative officers are responsible for insuring that certain 
medical insurance benefits payable to American employees and their dependents 
for medical services at Government expense are recovered as repayments to the 
respective appropriated funds. Procedures for recovery of medical insurance 
benefits are contained in 4 FAM 437.9. 

The insurance statement contained in form FS-569 is as follows 
(see 3 FAM 685.4) : 

I certify that if either myself or my dependent have medical insurance, we will 
file a claim for such benefits as may be payable under the plan, when instructed 
to do so. Upon receipt of the check in payment of such benefits, it will be endorsed 


for payment to our agency and forwarded to the agency collection office as 
directed. 


We note from the record that Mr. Rogers submitted such a form on 
December 19, 1968. Although the file copy does not show a signature 
on the form, we assume the above certificate was properly executed. 
In any event, in accordance with the procedures required by subsection 
437.9 of the FAM, he was repeatedly instructed to submit a timely 
claim for reimbursement to his insurance carrier. 

Specifically, in his letter to Mr. Rogers ¢7 May 16, 1973, the Director 
of the ACTION Accounting Division stated : 


; ACTION is not being premature in its request that you now settle your obliga- 
tion in the amount of $596.53 since you failed to adhere to those procedures for 
recovery of, yours and that of your dependent’s, medical insurance benefits. 
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Under the authority of the Foreign Service Act of 1946, as amended, the Budget 
and Fiscal Office/AmEmbassy New Delhi requested your cooperation in resolving 
recoupment of those expenditures on those various dates; to which, they received 
no responses : 


For your Expenses: Amount: $198.24 


June 26, 1969 
October 27, 1969 
December 3, 1969 
January 20, 1970 
March 20, 1970 
October 21, 1970 


For Your Dependent Amount: $398.29 


(Constance Rogers) : 
July 15, 1970 
August 19, 1970 
September 16, 1970 
October 21, 1970 
December 16, 1970 


The underlying intent of the regulations requiring recovery by the 
Government of health insurance payments to which an employee may 
be entitled for medical services provided at Government expense is 
apparently (1) to minimize costs of the Medical and Health Program 
and (2) to prevent unjust enrichment of employees who might other- 
wise receive the benefits of both Government subsidy of their medical 
expenses and health insurance benefits for the same incident of illness 
or injury. 

In order to attain the objective of minimizing cost it is essential that 
employees who are covered by private health insurance plans take the 
action necessary to recover the insurance benefits to which they are 
entitled. Under the applicable regulations we believe such employees 
may be regarded as having a duty to comply with rules of the carrier 
involved and secure the reimbursement of medical expenses provided 
by the insurance plan for the purpose of mitigating, to the extent 
provided by insurance payments, the cost to the Government of health 
services. 

It is our view that the regulatory authority provided the Secretary 
of State in section 941, supra, is sufficiently broad to permit him to 
require employees having private health insurance coverage to act 
prudently by filing claims in accordance with carrier rules for re- 
covery of expenditures incurred as a result of incidents of illness and 
injury for which the Government has paid for medical care. It is 
noted further that in the decision of February 9, 1949, supra, we said 
that an employee was not entitled to be reimbursed costs covered by 
health insurance. That decision did not limit the obligation of the 
member to amounts he actually recovered from the private insurance 
carrier. It follows then that failure of an employee to recover in- 
surance payments, unless such failure is for reasons beyond his control, 
defeats his right to health services at Government expense. We do 
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not believe that the reasons given for Mr. Rogers’ failure to file a 
timely claim with the insurance carrier—the press of other work and 
incorrect advice from fellow employees—can be used to establish that 
he acted as a prudent man in the circumstances or that his failure 
to obtain payment from the insurer was for reasons beyond his 
control. 

For the reasons stated the employee in this and other similar cases 
should be held to be indebted to the Government for the amount of 
the insurance payment to which he would have been entitled had he 
filed a claim in accordance with the rules of the insurance carrier. In 
the case of Mr. Rogers for treatment he and Mrs. Rogers received 
we understand this would be 75 percent of the expense incurred, less 
the $50 deductible requirement of the carrier. Further, in the case 
of Mrs. Rogers’ treatment, the $35 deduction from payments otherwise 
authorized as required by subsection (b) of section 941, supra, would 
also be for payment by Mr. Rogers. 





[ B-178740 J 


Contracts—Negotiation—Sole Source Basis—Propriety 


While the protester has not met the burden of proving by clear and convincing 
evidence that the sole-source award made for multipurpose simulators was not 
justified because multiple single purpose simulators could satisfy the Navy’s 
requirement, doubt has been cast on two or three main reasons administratively 
advanced to support the multipurpose requirement and, therefore, the General 
Accounting Office recommends that the Navy’s needs be thoroughly reexamined 
to determine if the multipurpose simulator is the sole type that will satisfy the 
Government’s needs. 


In the matter of Winslow Associates, January 18, 1974: 


Contract No. N00019-73-—C—0436 





On June 14, 1973, our Office issued a decision with regard to Wins- 
low’s protest of the Naval Air Systems Command’s award of the 
above-noted contract. The award of the subject contract on a sole- 
source basis to Educational Computer Corporation (ECC) was pro- 
tested by Winslow on May 25, 1973. In our initial decision Winslow’s 
protest was found to be untimely within our Interim Bid Protest 
Procedures and Standards, 4 CFR 20.2(a). 

Section 20.2(b), however, states that: 


The Comptroller General, for good cause shown, or where he determines that 
a protest raises issues significant to procurement practices or procedures, may 
consider any protest not filed timely. 

Winslow argues at length the existence of such a significant issue. 


However, we do not agree that one here exists. 
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In 52 Comp. Gen. 20 (1972), we stated : 


* * * “Tssues significant to procurement practices or procedures” refers not to 
the sum of money involved, but to the presence of a principle of widespread 
interest. * *. *, 

We feel that in this instance the issue of whether the Navy in effect 
overstated its minimum needs and thus restricted competition in its 
procurement of a number of training simulators for which there is 
per se no equal does not rise to the required level of widespread 
interest. Consequently, our decision of June 14, 1973, is affirmed. 


Invitation for Bids (IFB) No. N61339-73-B-0030 





The subject IF B, issued by the Naval Training Equipment Center 
(NTEC), sought bids on 11 ECC general purpose simulators, model 
EC II or equal with 4K memory, and 67 programs to satisfy a Marine 
Corps requirement for training devices. The procurement is a 100- 
percent small business set-aside. 

The EC II is a programmable simulator, which depends on com- 
puter activated simulation. That is, the information and simulations 
portrayed by this training device can be interchanged through the 
attachment to a main frame of different program panels and the in- 
sertion into the simulator of different computer programs stored on 
magnetic tape cassettes. Each of these panels contains the required 
circuitry and outward presentation to produce the particularly de- 
sired simulation when activated by the included mini-computer 
system. 

The simulator equipment manufactured by Winslow and also by 
Omnidata, Incorporated, is “hard wired” or nonprogrammable and 
does not therefore utilize a computer inclusive main frame. Specifi- 
cally, one simulator will produce only a single situation representation 
which cannot be varied without complete rewiring of that particular 
simulator. Variation in total representation is achieved by utilizing 
another simulator—whereas, the EC II would require a change in 
panel and program. 

Winslow contends that the EC II is unique in that it is the only 
general or multipurpose (programmable) simulator available and as 
such has no equal. It suggests that there are more advantageous and 
less costly ways to meet the user’s needs for training devices. Primarily 
it is suggested that the desired end result could be obtained in a more 
proficient manner through the use of 67 single purpose simulators. 
This would correspond to the 67 programs to be furnished under the 
IFB (five custom and 62 copies). Although such a proposition would 
require a significantly larger number of units, it is apparently con- 


550-202 O- 74-5 
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ceded that such a system would be initially less expensive than the EC 
IT system. 

In determining which system would be employed as the means of 
meeting the agency’s minimum needs, the contracting officer has 
stated : 


The following factors were considered * * *: (1) concept of employment; (2) 
space limitations; (3) electrical power requirements; (4) instructor require- 
ments; (5) versatility and flexibility ; and, (6) cost. When all of the factors were 
taken into account, it was concluded that the EC II-type general purpose simula- 
tor best met the Marine Corps’ requirements. Specifically, it was found that the 
schools involved did not have the storage or classroom space to house the large 
number of single-purpose trainers which would be required to provide the 
equivalent capability of general purpose units. Further, it was concluded that 
general purpose simulators had programmable characteristics (not found in 
single-purpose simulators) allowing rapid interchange of custom-designed panels 
and a corresponding minimum distraction to the student and minimum loss of 
time. Also, it was determined that the potential for obsolescence of single-purpose 
simulators created by major modifications to or a complete phase-out of a line 
of vehicles or weapon systems was not present in the general purpose units ; 

As to the storage space problem, all the competing firms admit that 
there is little difference between the two systems in this regard. In- 
deed, it appears that N'TEC has yet to disprove the similarities of the 
systems in terms of storage space, although this very question was 
presented to it by Marine Corps officials prior to issuance of the IFB. 

NTEC states that the quick change in simulator presentations, 
which could be accomplished through the use of rapid interchange of 
program panels in a programmable system as the EC II, would 
minimize the loss of time and the distraction to students inherent in 
any such change. It is asserted, however, that no more time is required 
to introduce into a classroom or laboratory a mobile wheeled presenta- 
tion/storage cabinet containing approximately five single purpose 
simulators, each containing a single presentation. Indeed, it is argued 
that it possibly takes less time to change a presentation with single 
purpose equipment than to change the panel, the visual display, slides 
and magnetic tape cassettes of the EC IT system. In this regard our 
Office has been able to make a first-hand examination of both an EC II 
changeover and a single purpose simulator changeover and can state 
that under similar conditions both processes can be accomplished with 
equal efficiency. 

Regarding the question of obsolescence Winslow asserts that: 


* * * there is no more potential for obsolescence of Winslow equipment ‘created 
by major modifications or to a complete phase-out of a line of vehicles or weapons 
systems” than there is for the EC IL The’same possibilities of obsolescence 
exists for both in that the internal design and presentations must be modified, 


overhauled and/or replaced as the degree of obsolescence or change dictates. 
* * * 
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More specifically, it is stated that: 


The implication is that the single purpose simulator will become obsolete but 
that the multi purpose simulator does not. It does not indicate that the multi 
purpose simulator program must be up-dated or more likely it must be completely 
programmed. Additionally, a new student panel, slides and tape must be provided. 


The cost of all of these is about equal or greater than the cost of a new/modified 
single purpose simulator. 


UPDATING : 

There is an implication that a tremendous effort is required to update the 
single purpose simulator but that the multi purpose simulator can be updated 
easily by the user by a software change. A software change on a multi purpose 
simulator is not easy since it requires a knowledge of programming, machine 
operation and the existing program for which a skilled programmer is required. 
Also, a new master tape must be generated and the slides and front panel must 
be updated. Changes in the front panel may require rewiring of the panel. 

We would agree with the protestor that the panels and programs 
of the EC II are susceptible to obsolescence. Tl.e agency, however, im- 
plies that updates of the multipurpose simulator can be more efficiently 
and more economically accomplished (by software change, panel 
changes (if required) and slide change (if required) ) than updates of 
a single purpose simulator (which would require rewiring). It is this 
assumed benefit, when combined with other supposed benefits of multi- 
purpose simulators, that demonstrated to the Navy the multipurpose 
simulators’ supposedly superior long-term cost/benefit. 

Omnidata’s position is supportive of Winslow’s arguments in this 
regard. Moreover, Omnidata implies that the initial cost savings that 
can be achieved by using single purpose simulation would be of such 
a magnitude so as to offset any subsequent cost/benefit (if any indeed 
exists) that a multipurpose simulator may possess with respect to ob- 
solescence. Specifically, it is asserted that the simulators here are to be 
used by the Marine Corps for training on motor vehicles which are 
not subject to rapid modification, change or phase-out. 

Our Office has consistently stated that specifications should be 
drawn to maximize competition. B-178158, May 23, 1973; B—172006, 
June 30, 1972. Motgover, we will not interpose our judgment for that 
of the agency’s even when competition is reduced “* * * unless there 
is clear and convincing evidence that the agency opinion is in error 
and that a contract awarded on the basis of such specifications would, 
by unduly restricting competition * * *, be a violation of law.” [Italic 
supplied.] 40 Comp. Gen. 294, 297 (1960) ; B-178158, supra, see 49 zd. 
156 (1969) and 17 zd. 554 (1938). Under the circumstances of the pres- 
ent case we cannot conclude that Winslow has met this burden of 
proof. However, the protestor has cast doubt on at least two of the three 
main points (storage space and changeover time) relied upon by the 
agency to support its requirement for the multipurpose simulator. 
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Further, although it is indicated in the report that some companies 
requested an opportunity to bid to furnish multipurpose simulators, it 
is our understanding that ECC is the only firm that manufactures the 
equipment. Accordingly, it is recommended that the agency’s needs be 
restudied to ascertain whether the multipurpose equipment is the only 
type that will be adequate for the Government’s needs. If the present 
determination is reaffirmed, we suggest that the question of competi- 
tion for multipurpose equipment be investigated, since it would be 
more appropriate to negotiate for the equipment if ECC is the sole 
source of supply. 


[ B-177406 J 
Pay—Retainer—Withholding—Felony Conviction of Member 


The retainer pay due a member transferred to the Fleet Reserve who was con- 
victed of a felony and sentenced to more than 1 year’s confinement in a correc- 
tional institution and who under statutes of the State of Virginia has a commit- 
tee appointed over his estate, both real and personal, is considered to be out of 
the control of the member who no longer may dispose of his estate, a situation 
comparable to one mentally incompetent, and, therefore, the retainer pay may be 
paid over to the court-appointed committee upon court certification that the 
committee has not been removed. 


To the Director, Navy Finance Center, January 21, 1974: 


Further reference is made to your September 14, 1972 letter, file 
reference XO:MTP :mlj, with attachments, addressed to our Claims 
Divisions (now Transportation and Claims Division) in which you 
request a decision as to the disposition of the retainer pay of a person 
receiving such pay since his transfer to the Fleet Reserve in 1962. The 
documents submitted with your letter indicate that the person was 
convicted of a felony, murder, by a court of the Commonwealth of 
Virginia and on November 15, 1971, was sentenced to life imprison- 
ment in the State Penitentiary. It also appears that after the prison 
sentence, the attorney in the criminal matter was appointed commit- 
tee of the estate, both real and personal, in accordance wih the laws 
of the Commonwealth of Virginia. 

Subsequently, the attorney wrote to your office requesting that the 
payments of retainer pay should be sent to him as committee. 

Since receipt of your letter, this Office has received correspondence 
to the effect that proceedings have been instituted to have the attorney 
removed as committee of the prisoner’s estate. The fleet reservist has 
also requested that, if possible, his retainer payments should be sent to 
a trust account for his son in a Richmond, Virginia, bank or if that is 
not possible, the payments should be kept by the Government. 
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This Office has been unable to obtain information concerning the 
prisoner’s allegation that legal procedings have been initiated to 
remove the attorney as his committee. 

It has been the long-established policy of the Government not to 
account to strangers for its transactions. Section 203 of Title 31, U.S. 
Code, prohibits the assignment of claims against the United States. 
Section 492 of said title requires that public money be drawn only in 
favor of persons to whom payment is to be made. The apparent pur- 
pose of this policy is to protect the Government against the danger of 
“becoming embroiled in conflicting claims with delay and embarrass- 
ment” and against being “harassed by multiplying the number of per- 
sons with whom it had to deal.” Martin v. National Surety Co., 300 
U.S. 588 (1937) ; Hobbs v. McLean, 117 U.S. 567 (1886). 

However, this Office has held, in accordance with Title 37, section 
602, that retired or retainer pay may be paid to a committee or guard- 
ian, appointed by a court of competent jurisdiction for a mentally in- 
competent member. See B-163558, July 15, 1968, copy enclosed. 

Title 53, Code of Virginia, Chapter 15, provides for the estates of 
convicts. Section 53-305 concerns the appointment of committee for 
property as follows: 

When a person is convicted of a felony and sentenced to confinement in a State 
eorrectional institution for one year or more his estate, both real and personal, 
if any he has, shall, on motion of any party interested, be committed by the cir- 
cuit or corporation court of the county or city in which his estate, or some part 
thereof is, to a person selected by the court, who after giving bond before the 
court, in such penalty as it may prescribe, shall have charge of the estate until 
the convict is discharged from confinement. 

Section 53-307 of said title provides for the powers and liabilities 
of a committee as follows: 

Such committee may sue and be sued in respect to all claims or demands of 
every nature in favor of or against such convict, and any other of the convict’s 
estate, and he shall have the same right of retaining for his own debt as an ad- 
ministrator would have. No action or suit on any such claim or demand shall be 
instituted by or against such convict after judgment of conviction, and while he 
is incarcerated. All actions or suits to which he is a party at the time of his 
conviction shall be prosecuted or defended, as the case may be, by such committee 


after ten days’ notice of the pendency thereof, which notice shall be given by 
the clerk of the court in which the same are pending. 


In the case of Merchant’s Adm’r v. Shry, 116 Va. 487, 82 S.E. 106 
(1914), the court in construing a prior but similar statute stated that 
“The powers conferred upon the committee of a convict are strikingly 
similar to those given a committee of a lunatic.” 

Additionally, the court stated (82 S.E. at page 109) : 

We conclude, therefore, that a committee may be appointed on the motion of 


any party in interest; that, by virtue of his appointment, he takes charge of 
the whole estate, real and personal, of the convict * * *. 


In the case of Haynes et al. v. Peterson, 125 Va. 730, 100 S.E. 471 
(1919), the court indicated that a convicted felon had the right to con- 











484 DECISIONS OF THE COMPTROLLER GENERAL [53 


tract, acquire, hold, and dispose of property. However, this was in 
circumstances where a committee had not been appointed. 

Therefore, it would appear that in accordance with the laws of Vir- 
ginia, a person convicted of a felony and sentenced to confinement in 
a State correctional institution for 1 year or more has no special re- 
strictions on the disposition of his estate until a committee has been 
appointed by a court of competent jurisdiction. Once the committee 
has been appointed and while the convict is confined in the correctional 
institution his estate is to be administered by the committee and the 
convict can no longer control the disposition of his estate. 

Thus, the situation is comparable to one in which there is a mental 
incompetent for whom a committee or a guardian has been appointed. 
In such cases the Government can properly pay over any amounts due 
to the committee or guardian. 

Inasmuch as a committee appears to have been appointed for the 
estate of the convicted felon, it is charged by law with the managing 
of his estate which would include receiving and accounting for all 
monies due and payable to him. Thus, since the prisoner no longer has 
control over his estate, his request to pay over his retired pay to his 
son’s trust account, even if otherwise permissible, or in the alternate, 
for the Government to keep the money, cannot be honored. 

Accordingly, payment of retainer pay may be made to the court- 
appointed committee. However, since doubt appears as to whether 
the attorney is still the court-appointed committee for the prisoner, in 
view of correspondence with which was enclosed a copy of a petition 
for the removal of the attorney as his committee, no payment should 
be made to the attorney prior to certification by the court that he is 
currently the committee of the convicted felon. 


[ B-178621 J 


Subsistence—Per Diem—Military Personnel—Temporary Duty— 
Near Home of Record 


Reservists ordered to active duty training at permanent duty stations away from 
their homes or places from which ordered to active duty for periods of either 
less or more than 20 weeks who subsequently are required to perform temporary 
duty assignments away from the permanent stations in areas where their homes 
or places from which they are ordered to active duty are located, are entitled 
to per diem under the applicable provisions of Part E, Chapter 4 of the Joint 
Travel Regulations since the members having departed their permanent duty 
stations are in travel status, and the fact that additional expenses are not 
incurred at the temporary duty location does not preclude payment of per diem, 
as “per diem” is a commutation, of expenses ar‘ is payable without regard to 
whether the expenses it is designed to reimburse are actually incurred. 
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To R. G. Shaffer, January 21, 1974: 


Reference is made to your letter dated April 6, 1973, file reference 
AJXCM-F-E, with enclosures, requesting an advance decision as 
to the propriety of payment of per diem to Major James Y. Busbin, 
USAR, and Major Robert D. Henry, USAR, for periods of temporary 
duty under the circumstances presented. The request has been assigned 
PDTATAC Control No. 73-25 by the Per Diem, Travel and Trans- 
portation Allowance Committee. 

By orders dated August 8, 1972, Major Busbin was ordered to active 
duty for training for 110 days at Fort McPherson, Georgia. Major 
Busbin’s home and the place from which he was ordered to active 
duty was Birmingham, Alabama. On October 6, 1972, he was placed 
on temporary duty at Birmingham for approximately 19 days. 

Major Henry was ordered to active duty for training for 180 days 
at Fort McPherson, Georgia, by orders dated June 29, 1972. His home 
and the place from which he was ordered to active duty was Knox- 
ville, Tennessee. On November 6, 1972, he was authorized to perform 
temporary duty at several places including Knoxville. 

It appears that Major Busbin stayed at his home while performing 
temporary duty in Birmingham and that Major Henry obtained 
lodgings at a motel while performing temporary duty in Knoxville. 
Since the members performed temporary duty at locations which are 
their homes and places from which they were called to active duty, 
you question whether they are entitled to per diem for these periods 
of temporary duty. 

The regulations pertaining to the travel expenses of members of the 
Reserve components who are ordered to active duty for any reason 
with pay under orders which provide for return to home or place from 
which ordered to active duty are set forth in Part A, Chapter 6, 
Volume I of the Joint Travel Regulations (JTR) (Change 234, Au- 
gust 1, 1972). In this regard subparagraph “6001-1d provides that 
the appropriate provisions of Chapter 4, Paris A, E, F, H and I, are 
applicable for temporary duty travel and te»porary duty when a 
member of the Reserve components is orderec to perform temporary 
duty away from his permanent duty station. Since Majors Busbin and 
Henry were ordered to perform temporary du‘y away from their per- 
manent duty station, Fort McPherson, Georgia, they would be en- 
titled to per diem under the applicable provisio.:; of Part E, Chapter 
4, JTR (Temporary Duty Allowances in the United States). 

In this regard neither the provisions of Part A, Chapter 6 (Travel 
of Members of the Reserve Components and of Retired Members), 
nor of Part E, Chapter 4, precludes payment of per diem to a member 
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of a Reserve component who is ordered to perform temporary duty 
at a location away from his permanent duty station when the location 
is the member’s home or place from which he is ordered to active duty. 
Moreover, under these regulations, the fact that Major Busbin may 
not have incurred additional expenses at his temporary duty location, 
Birmingham, does not preclude payment of per diem to him as per 
diem is a commutation of expenses and is payable without regard to 
whether the expenses it is designed to reimburse are actually incurred. 
Cf. 50 Comp. Gen. 723 (1971). 

In 48 Comp. Gen. 5i7 (1969), we held that the purpose of section 
404(a) (4) of Title 37, U.S. Code, is to permit the payment of per 
diem to reservists ordered from their homes for periods of less than 
20 weeks of active duty training at training duty stations other than 
at military installations where Government quarters and mess are 
available even though such training duty stations are the members’ 
permanent duty stations. Since the purpose of this provision was to 
provide a means of reimbursing such reservists for the cost of quarters 
and subsistence which they must procure for themselves when “away 
from home,” we held in that decision that the per diem allowance 
under section 404(a) (4) may not be properly authorized for payment 
to a reservist who commutes daily from his home to his permanent 
duty station. 

However, in this regard we do not believe that reservists ordered to 
permanent duty stations away from their homes for periods of less 
than 20 weeks and subsequently required to perform, during such 
periods, temporary duty assignments away from their permanent duty 
stations, in areas where their homes are located, may be denied pay- 
ment of a per diem allowance on that basis as such members are in 
fact in a travel status, having departed from their permanent stations. 

In regard to reservists on active duty for 20 weeks or more (such 
as Major Henry) who do not receive per diem allowances at their per- 
manent stations, it appears clear that they are entitled to per diem 
allowances while on temporary duty away from their permanent 
stations even through such duty is at locations in which their homes 
were located at the time of entry on active duty for training. 

Accordingly, we conclude that Majors Busbin and Henry are en- 
titled to per diem for the periods they were performing temporary 
duty at locations away from their permanent duty station without 
regard to whether they stayed at their homes during such periods. 

In view of the above, the vouchers are returned for payment of the 
amounts properly due, if otherwise correct. 
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[B-179950] 


Contracts — Labor Stipulations — Nondiscrimination — Compli- 
ance—Certification 

Under an invitation for bids (IFB) for hydraulic turbines, the bidder’s failure 
to complete the Equal Opportunity Certification and its insertion of the words 
“NOT APPLICABLE” under the Equal Employment Compliance representation 
do not render the bid nonresponsive, since both provisions relate to bidder re- 
sponsibility and, therefore, it is considered that no exception was taken in the bid 


to any material requirement of the IFB. To the extent B—161430, July 25, 1967, 
is inconsistent with this and other cited decisions, it will no longer be followed. 


In the matter of Allis-Chalmers Corporation, January 21, 1974: 


Invitation for bids (IFB) No. DACW 67-73—B-0089 was issued by 
the U.S. Army Corps of Engineers, Seattle, Washington District, for 
hydraulic turbines and related items for use on a dam project. The 
IFB-contained the standard Equal Opportunity representations pro- 
visions and the Equal Employment Compliance provision as required 
by Armed Services Procurement Regulation (ASPR) 12-806 (b) (8). 
The low bidder, Hitachi America, Ltd., did not complete the Equal 
Opportunity representation and inserted the words “NOT APPLI- 
CABLE” under the Equal Employment Compliance provision. Allis- 
Chalmers Corporation, the second low bidder, protested any award 
to Hitachi on the ground that the low bid was nonresponsive. Award 
was made to Hitachi during the pendency of this protest on the basis 
that an existing power crisis in the Pacific Northwest required urgent 
award of the contract. 

The protester first claims that Hitachi’s failure to complete the 
Equal Opportunity provision rendered its bid nonresponsive. That 
provision states : 


The Offeror represents and certifies as part of his offer that: 


* x «x of =f * * 


6. EQUAL OPPORTUNITY 


He (] has, (J has not, participated in a previous contract or subcontract 
subject either to the Equal Opportunity clause herein or the clause originally 
contained in section 301 of Executive Order No. 10925, or the clause contained 
in section 201 of Executive Order No. 11114; that he () has, [J has not, filed 
all required compliance reports; and that representations indicating submission 
of required compliance reports, signed by proposed subcontractors, will be ob- 
tained prior to subcontract awards. * * *. 


Hitachi checked the “has” box in the first clause of this provision, 
but did not check either box in the second part of the provision. Allis- 
Chalmers claims that Hitachi thereby failed to certify that it had 
filed all required compliance reports and did not agree to obtain from 
prospective subcontractors representations regarding submission of 
compliance reports. 
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We do not believe that Hitachi’s bid can be considered nonresponsive 
because of its failure to complete the Equal Opportunity certification. 

The certification is divided into three distinct parts, which are sep- 
arated from each other by semi-colons. The portion of the certification 
not completed by Hitachi deals only with previous submissions of com- 
pliance reports, and not with what will be required of subcontractors 
under the contract to be awarded. Thus, Hitachi’s failure to submit 
with its bid a completed Equal Opportunity certification goes not to 
its obligations under the awarded contract, but to its previous efforts 
under prior contracts. This is a matter of bidder responsibility rather 
than bid responsiveness, and therefore the certification may be fur- 
nished after bid opening. B-177081 (1), January 9, 1973; B-174307, 
April 10, 1972 ; B-174932, March 3, 1972; B-165186, November 7, 1968. 
In B-161430, July 25, 1967, we held that under the regulations then 
in effect, which required the equal opportunity information to be 
furnished “as an initial part of the bid,” a bid not containing such 
information was nonresponsive. Now, however, ASPR 2-405 (vi) spe- 
cifically provides that failure to execute the Equal Opportunity cer- 
tification is to be treated as a minor informality. Accordingly, to the 
extent that B-161430, supra, is inconsistent with this and the other 
cited decisions, it will no longer be followed. Finally, in B-179462, 
November 16, 1973, which is cited by Allis-Chalmers, the bidder failed 
to sign the certification which pertained to affirmative action require- 
ments under the contract to be awarded. Therefore, the case is not 
applicable to the instant situation. 

The protester also claims that Hitachi’s bid was nonresponsive be- 
cause it “negated” the Equal Employment Compliance provision, 
which states: 


3. EQUAL EMPLOYMENT COMPLIANCE (1973 APR) by submission of this 
offer, the offeror represents that, except as noted below, up to the date of this 
offer no advice, information, or notice has been received by the offeror from any 
Federal Government or affiliates or known first-tier subcontractors is in viola- 
tion of any of the provisions of Executive Order No. 11246 of September 24, 
1965, Executive Order No. 11375 of October 13, 1967, or rules and regulations 
of the Secretary of Labor (41 CFR, Chapter 60) and specifically as to not having 
an acceptable affirmative action program or being in noncompliance with any 
other aspect of the Equal Employment Opportunity Program. It is further agreed 
that should there be any change in the status of circumstances between this date 
and the date of expiration of this offer or any extension thereof, the Contracting 
Officer will be notified. (ASPR 12-806 (b) (3) ). 


Hitachi inserted “NOT APPLICABLE” on the line following the 
text of the provision, and the protester asserts that by doing so, Hitachi 
excluded the provision from its bid or at least created an ambiguity 
as to whether the bid included the required representation contained 
in the provision. 
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In our opinion, this provision also relates to bidder responsibility 
and not to bid responsiveness. It is clear that the clause is merely 
for informational purposes and does not purport to bind the bidder 
to any course of action or other obligation upon acceptance of the bid. 
While it does provide that the bidder will notify the contracting 
officer of any change of circumstances between the date of bid sub- 
mission and the date of bid expiration, this involves no more than an 
agreement to furnish information having a bearing on the bidder's 
responsibility. Accordingly, we do not regard the words “NOT AP- 
PLICABLE” in Hitachi’s bid as effecting any possible exception to 
a material requirement of the IFB. 

For the foregoing reasons, the protest is denied. 


[ B-158549 J 


Compensation—Overtime—Early Reporting and Delayed Depar- 
ture—Guards—Claims on Basis of Eugie L. Baylor case 


Payment of overtime claims presented by past or present members of the Federal 
Protective Service, General Services Administration (GSA), Region III, on the 
basis of Hugie L. Baylor et al. v. United States, 198 Ct. Cl. 331, is authorized 
except that the time for uniform changing should be allowed in accordance 
with a GSA test determination rather than the time reflected in the holding, and 
the allowance of an individual claim in excess of 10 minutes per day after set 
off of duty-free lunch periods, subsequent to the period covered by the court case, 
depends upon whether the particular guard was required to carry a gun, the 
location of his locker, control point, if any, and post or posts of duty, the reason- 
able walking or travel time between points, and, in the casé of supervisors, the 
particular preliminary and postliminary duties performed, and the method for 
computing an amount due is made a part of this decision by incorporation. 
Modified by 54 Comp. Gen. ______ (B-158549, July 5, 1974). 


Compensation—Method of Computation—Overtime—Preliminary 
and Postliminary Duties 


Past or present General Services Administration Federal Protective Service 
members who have presented no evidence to support their claims for preliminary 
and postliminary duties on the basis of Eugie L. Baylor et al. v. United States, 
198 Ct. Cl. 331, may only be allowed uniform changing time, and then only upon 
submission of a release of any claim arising out of performance of additional 
preliminary and postliminary duties commencing from the point in time 10 
years prior to the date upon which their claims were received in the Transporta- 
tion and Claims Division of the United States General Accounting Office, even 
though the use of releases generally is not favored. However, the use of releases 
is warranted to insure that claimants present their claims in full at one time 
and that they do not later claim additional amounts. Modified by 54 Comp. Gen. 
2hZE10 (B-158549, July 5, 1974). 


To the Administrator, General Services Administration, January 22, 


1974: 


We have for consideration the claims of Messrs. Jacob H. Amstutz, 
James A. Boyer, Moses Brown, Clarence A. Delaine, Fred L. Jones, 
William W. Jones, Emal Jordan, Milton Joseph Simon, James S. 
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Smallwood, William R. Smith and Melvin H. Streets. Those 11 indi- 
viduals, all past or present members of the Federal Protective Service, 
GSA, Region III, have claimed overtime compensation in accordance 
with the holding by the Court of Claims in Huge L. Baylor et al. v. 
United States, 198 Ct. Cl. 331 (1972). 

Finding that the overtime activities involved had been officially 
ordered and approved by appropriate Region III officials, the Court 
held that each of the 33 plaintiffs who testified and presented evidence 
was entitled to recover insofar as he had substantiated his claim. The 
Trial Commissioner, whose opinion with modifications was adopted by 
the Court, stated : 

Preliminary to outlining the pertinent facts, one matter relating to the prose- 
cution of this case by plaintiffs and the evidence introduced herein by them 
should be briefly mentioned at this point. An average time required each work- 
day for the plaintiffs to comply with the guard force regulations and alleged 
work “orders” is not claimed by them. Rather, each of the plaintiffs who testi- 
fied in this case claims entitlement to compensation for different amounts of pre- 
shift and postshift overtime assertedly necessarily performed by him. The dif- 
ference in the amounts of overtime claimed by each plaintiff guard is largely 
attributable to the variations in the individual’s situation with respect to the 
location of his assigned locker, gun issue point, and duty post during the claim 
period. In view of the foregoing and other circumstances presented here, it was 
considered essential that each of the 47 plaintiffs still in this case should testify 
concerning his own individual situation in support of the claim advanced by 
him. Under the ground rules established for the conduct of the trial held herein, 
it was contemplated that each plaintiff would have to stand on, and be bound 
by, his own proof; that separate findings would be proposed and made as to each 
plaintiff with respect to the amount of time it necessarily took him to perform 
the various preshift and postshift activities required of him, and the total over- 
time, if any, he worked for which he was entitled to compensation ; and that the 
petition would be dismissed as to all plaintiffs who did not appear and present 
testimony at the trial. Thirty-three plaintiffs testified, but the other 14 of them 
did not do so. The findings requested by plaintiffs included separate ones with 


respect to each of the plaintiffs who testified but not as to the others. Defendant 
did not submit requested findings as to each plaintiff. 


Under the decision the particular circumstances of an individual 
guard’s assignments determine, in large part, the amount of addi- 
tional compensation to which he is entitled. The particular functions 
for which the Court held compensation due included changing into 
and out of uniform prior to February 28, 1966, obtaining and replac- 
ing firearms where required, walking between locker location, gun 
control point where applicable, and post or posts of duty, and in the 
case of supervisory officers, performing preliminary and postliminary 
supervisory responsibilities. 

Thus, with the exception of compensation due for the time involved 
in uniform changing, allowance of an individual claim depends upon 
whether the particular guard was required to carry a gun, the location 
of his locker, control point, if any, and post or posts of duty, the 
reasonable walking or traveltime between those points, and, in the 
case of supervisors, the particular functions he was required to 
perform. 
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The above information provided by each of the 11 claimants here 
involved is included as parts “a” of Enclosures 1 through 11. Those 
11 enclosures, one for each claimant, contain at parts “b” an analysis 
of the number of minutes overtime performed by each, and at parts 
“c” a computation of the amount due each. Enclosure I contains a de- 
tailed discussion of the method used in computing the amount due and 
is made a part of this decision by incorporation. By this decision we 
are authorizing GSA to pay the claims of the 11 individuals here 
involved to the extent indicated in those enclosures in accordance gen- 
erally with the holding in the Baylor case, with the exceptions and in 
line with the preliminary comments hereinafter contained. 

The Court of Claims found the 33 claimants involved in the Baylor 
case entitled to compensation up to February 28, 1966, as of which 
date guards were no longer required to change into and out of uniform 
after reporting to their assigned locker areas. The Court did not, 
however, consider the entitlement of guards to overtime compensa- 
tion for other preliminary and postliminary activities which they 
performed during subsequent periods. Insofar as the amount of time 
involved in activities other than changing uniform may have involved 
in excess of 10 minutes per day after set off of duty-free lunch periods, 
payment of overtime subsequent to February 28, 1966, is hereby au- 
thorized. The reasonable traveltime between the various points has 
‘been determined by GSA by on-site timing. We have allowed travel- 
time to the extent the time claimed does not exceed the amount deter- 
mined by GSA. Five of the 11 claimants now before this Office, Messrs. 
Boyer, Brown, Jordan, Simon and Streets, have been determined to 
have performed compensable overtime work and we have thus held 
them entitled to compensation therefor up to the date on which their 
claims were filed with our Transportation and Claims Division. In 
this connection we point out that, insofar as their assignments may 
continue as they had up to dates of filing, those officers may be entitled 
to overtime compensation on a continuing basis. Overtime is generally 
payable after February 28, 1966, for the time required to travel be- 
tween gun control point and post(s) of duty, and to obtain and replace 
a firearm where a guard is required to obtain a firearm at a location 
other than his post. In the case of supervisors, overtime is payable 
where preliminary and postliminary supervisory responsibilities are 
required. 

With the exception of the 11 individuals here involved, we are un- 
aware that any of the individuals who have filed claims with our 
Transportation and Claims Division have presented the evidence nec- 
essary to support their claims except insofar as they may be entitled 
to overtime compensation for the time involved in changing uniforms. 
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Most have submitted merely a statement that they claim overtime 
compensation for having performed a certain number of minutes of 
overtime per day consisting of any or all of the above-mentioned pre- 
liminary and postliminary activities. Under the Court of Claim’s 
holding and in the opinion of this Office those claims are insufficient 
except insofar as the claimants are entitled to overtime compensation 
for the time involved in changing into and out of uniform. 

In the 11 cases here involved, the individuals were given notice of the 
insufficiency of their claims and were provided forms by means of 
which they have now supplied the necessary additional information. 
Our Transportation and Claims Division will notify those individuals 
whose claims are here recorded of the insufficiency of their claims and 
will apprise them of the nature of additional information they must 
provide to further pursue their claims for amounts due in excess of that 
owing for uniform changing time. When the requested information is 
received, or after a suitable period has elapsed and it is determined 
no additional information will be received, the claims will be forwarded 
to GSA for processing as indicated below. You will note that as a part 
of the evidence in the 11 cases here discussed we have required verifica- 
tion of the nature of the guards’ duties and the locations of lockers, 
control points and posts of duty by a supervisory officer familiar with 
the individual guards’ assignments and responsibilities. Except insofar 
as your office may ratify the contents of an individual’s claim, pay- 
ment may not be made on the basis of his affidavit alone without the 
necessary verification by a supervisor or, where a supervisory officer 
cannot be located, such other personnel as you may deem appropriate. 

The overtime hours otherwise creditable to each individual involved 
should be reduced by the aggregate free lunch time granted such in- 
dividual. Prior to payment those individuals who have presented no 
evidence supporting their claims for preliminary and postliminary 
duties should be advised that because they have not submitted addi- 
tional information their claims have been considered for uniform 
changing time only and that it has been determined that they are due 
an amount certain which will be paid to them upon their return of a 
release of any claim arising out of performance of additional pre- 
liminary and postliminary duties commencing from the point in time 10 
years prior to the date upon which their claims were received by our 
Transportation and Claims Division. In this connection we point out 
that we do not generally favor the use of releases. However, we feel that 
the large number of claims and the tremendous amount of adminis- 
trative effort involved in settlement warrant their use to insure that 
claimants present their claims in full at one time and do not later claim 
additional amounts. 
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In each of the 11 cases here involved it will be noted that a maximum 
of 15 minutes per day has been allowed for the time involved in chang- 
ing into and out of uniform and that a maximum of 4 minutes has been 
allowed for the time involved in obtaining and replacing a firearm at 
a control point that was not the same as a guard’s post of duty. The 
Court in the Baylor case allowed a maximum of 20 and 6 minutes re- 
spectively for those activities based upon averaging of the amounts 
claimed by each of the 33 plaintiffs in accordance with the following 
statement of the Commissioner: 


Upon consideration of the testimony of all the plaintiffs and witnesses, and 
after making allowances and adjustments in some time figures deemed incredible 
as being exaggerated and excessively high, it is found that the reasonable maxi- 
mum average times required of the plaintiffs each workday to change from 
civilian clothes into their uniforms and make themselves presentable for duty 
after arriving at their lockers was 10 minutes; that 10 minutes were also re- 
quired to change from their uniforms back into their civilian clothes; and that 
3 minutes were required to draw their weapons and the same amount of time 
was required to turn them back in at the conclusion of the duty shift. Where 
weapons were merely exchanged on post, usually no time is specifically found and 
allowed, such time generally being included in that allowed each guard for travel 
between his locker and post. Also, with respect to the time allowed plaintiffs 
to change clothes, this time includes an allowance for performing miscellaneous 
duties such as maintaining their lockers in a neat and orderly condition and 
standing inspections. 

Since under the ground rules of the trial each plaintiff necessarily stood on his 
own proof, those plaintiffs who testified that they required more than the reason- 
able maximum times established for them to change clothes or to draw and turn 
back in their guns have been allowed only the reasonable maximum, while those 
plaintiffs who testified that it required them less than the maximum logically are 
allowed only the highest amount of time they testified it actually took them to 
perform these particular functions. 


GSA reports that based upon tests which it has conducted, the 
amounts determined by the Court are excessive and recommends pay- 
ment based upon a maximum of 15 minutes uniform changing time 
and 4 minutes gun time. The basis now presented by GSA for reduc- 
ing the amounts of time involved does not appear to have been pre- 
sented or considered by the Court. Also, we do not believe the Court 
opinion requires the use of the averaging technique for determining 
the amounts of time necessary for particular activities where other 
evidence is available. In view of this and since the times certified by 


GSA are based on actual experience, we have adopted the recommenda- 
tion of GSA. 


[ B-172682 ] 


National Guard—Civilian Employess—Technicians—Severance 
Pay 


National Guard technicians who are separated from their civilian positions as 
the result of the loss of enlisted military status due to failure on the part of the 
National Guard to accept their reenlistment applications, although qualified, are 
considered to have been involuntarily separated and, therefore, entitled to the 
severance pay provided under 5 U.S.C. 5595, except when it is reasonably es- 
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tablished that failure to accept an application for reenlistment is for cause based 
on charges of misconduct, delinquency, or inefficiency on the part of an enlisted 
member. Although GAO has no jurisdiction to determine whether a qualified 
technician who is separated from his civilian position because his application 
for reenlistment is not accepted is precluded from receiving civil service re- 
tirement benefits based on an involuntary separation, it is suggested reference 
in the legislative history of the National Guard Technicians Act of 1968 to 
“involuntary retirement” should be narrowly construed. 

To Major General Francis S. Greenlief, Departments of the Army 


and Air Force, January 24, 1974; 


We refer further to your letter of May 16, 1972, reference NGB- 
TNS, concerning entitlements of otherwise eligible National Guard 
technicians to discontinued service annuities and to severance pay when 
they are separated from their civilian positions as a result of the loss 
of military membership due to failure on the part of the National 
Guard to accept their reenlistment applications even though they are 
properly qualified. 

You refer to our decision B-172682 of June 14, 1971, which held 
that National Guard technicians who were military officers were en- 
titled to severance pay provided under 5 U.S. Code 5595 if otherwise 
qualified when they were separated from their civilian positions as a 
result of losing their military status as officers or warrant officers be- 
‘ause of nonselection for promotion. Separation because of nonselec- 
tion was viewed as involuntary and not a removal for causes on charges 
of misconduct, delinquency, or inefficiency under the terms of 5 U.S.C. 
5595 (b). 

You urge that a similar situation may exist with respect to a tech- 
nician who holds an enlisted military status and who is not retained 
due to “failure on the part of the National Guard to accept his re- 
enlistment application if properly qualified,” pointing out that there 
is a similarity between the National Guard regulations on the se- 
lective retention of officer personnel and the prerogative of State Ad- 
jutants General of not continuing enlisted members. You state the 
action of the State Adjutants General may be based upon similar cri- 
teria and philosophies as applied in the officer selective retention pro- 
gram. In general such action by the State Adjutants General is said 
to insure “(1) retention of the most capable; (2) career incentive; 
(3) opportunity for advancement to higher grades at peak years of an 
enlisted man’s effectiveness; and (4) individual and unit effectiveness 
to provide the military operational capability required by the Depart- 
ments of the Army and Air Force.” In this connection see chapter 4, 
Army Regulation 135-205, entitled Enlisted Qualitative Retention 
Program (effective October 1, 1973). 

Your doubt in the matter arises from a comment in the Senate 
Report No. 1446, 90th Congress, 2d session, part of the legislative his- 
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tory of the National Guard Technicians Act of 1968, Public Law 90- 
486, August 13, 1968, 82 Stat. 755, 32 U.S.C. 709 note, pertaining to 
involuntary retirement of enlisted technicians. 

You ask specifically : 

Question #1. Is an enlisted National Guard Technician entitled to a discontin- 
ued service annuity, if otherwise eligible, when they are separated from their 
technician position as a result of loss of military membership due to failure on 
the part of the National Guard to accept their reenlistment application if prop- 
erly qualified? 

Question #2. Is an enlisted National Guard Technician entitled to severance 
pay, provided they are otherwise eligible, when they are separated from their 
technician position as a result of loss of military membership due to failure on 
the part of the National Guard to accept their reenlistment application if prop- 
erly qualified? 

The material pertaining to technicians at page 12 of Senate Report 


No. 1446 states: 


Enlisted technicians 


Under present regulations technicians holding enlisted grades are permitted to 
enlist in the Guard up to age 60. The committee has been informally advised 
that the National Guard intends to continue this policy, with the result that en- 
listed members should not be involuntarily retired through separation of job due 
to military promotion or elimination factors. In other words, so long as an en- 
listed technician properly performs his job there should be no grounds for his 
involuntary retirement. Among the specific grounds that would not be any basis 
for involuntary retirement would be the voluntary resignation from a military 
status on the part of either a commissioned or enlisted technician, thereby caus- 
ing disqualification for further civilian employment, failure on the part of the 
enlisted technician to reenlist in the Guard, or failure on the-part- of the Na- 
tional Guard to accept his reenlistment application if properly qualified, or the 
discharge from enlistment for failure to meet military standards. 


Our understanding is that in the great majority of cases the tenure 
of a technician in his civilian position is contingent upon the contin- 
uation of his military status and that when such military status ends 
by reason of agency refusal to extend an enlistment the technician’s 
civilian employment is terminated automatically to accord with the 
law and implementing regulations. Under such conditions the termina- 
tion of civilian employment, contrary to the wishes and desires of the 
technician, in point of fact is an involuntary separation. 

It is not reasonable to conclude that whenever an application for re- 
enlistment is rejected that the rejection is tantamount to a “removal 
for cause on charges of misconduct, delinquency, or inefficiency” as 
used in the severance pay statute especially when the failure to accept 
the reenlistment is not shown to have been for such causes. Conse- 
quently, except when it is reasonably established that the reason for 
failure to accept an application for reenlistment is for cause based on 
charges of misconduct, delinquency or inefficiency, on the part of the 
enlisted member, it is our view that the automatic separation from 
the civilian position would entitle the technician to severance pay. 
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We have not overlooked the statement in Senate Report 1446 to the 
effect that a failure to accept a reenlistment application would not be 
a basis for involuntary retirement. 

It is significant that the statement relates only to involuntary re- 
tirement benefits. This Office has no jurisdiction to determine eligibil- 
ity for retirement benefits and expresses no opinion on the question 
whether a qualified technician who is separated from his civilian 
position because his application for reenlistment is not accepted is 
precluded from receiving civil service retirement benefits based on an 
involuntary separation. 

It is our opinion, however, that while such statement in the Com- 
mittee report may provide some basis for the denial of involuntary re- 
tirement benefits, in view of the actualities of the situation in which a 
technician is automatically separated from his civilian position re- 
gardless of his wishes to remain in such position, the statement in the 
Committee report should be narrowly construed as having reference 
to nothing more than involuntary retirement benefits. 

Accordingly for the reasons stated your second question is answered 
in the affirmative. 


[ B-179026 J 


Bidders—Qualifications—Financial Responsibility—Joint Venture 
Agreement Effect 


Where the low bidder entered into a joint venture agreement to obtain necessary 
resources to perform a janitorial service contract prior to the denial by the Small 
tusiness Administration (SBA) of a request for a certificate of competency 
(COC), a request which upon resubmission to SBA was not accepted because 
SBA questioned the impact of the joint venture on the bidder’s responsiveness 
and stated it would not accept referral unless new information was developed 
relative to the bidder’s financial condition, and additionally that if the joint 
venture was allowed, the bidder if still considered responsive could possibly per- 
form, the contracting officer should not have ignored the joint venture agree- 
ment, and the agreement should be reassessed and if the bidder is found to be 
responsible, the contract awarded the incumbent contractor should be terminated 
for the convenience of the Government and an award made to the low bidder. 


Contracts—Protesis—Award Pending General Accounting Office 
Decision—Award Advantageous to Government 


An award for continuing janitorial services to the incumbent contractor during 
the pendency of the low bidder’s protest on the basis the award would be advan- 
tageous to the Government as required by paragraph 2—407.8(b) (8) (iii) of the 
Armed Services Procurement Regulation was not inappropriate and did not 
deprive the low bidder of a contract as the contracting agency was prepared to 
terminate the awarded contract for the convenience of the Government and to 
make an award to the bidder if its protest was upheld and if it is found to be 
responsible. 
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In the matter of Harper Enterprises, January 25, 1974: 


Invitation for bids (IFB) No. DAHC23-73-B-0048 was issued by 
the Military Traffic Management and Terminal Service on May 25, 
1973. The subject IFB sought to procure janitorial services to be per- 
formed at the Oakland Army Base, Oakland, California, and Fort 
Mason in San Francisco, California. 

Award of the schedule “B” (Fort Mason) portion of the IFB has 
been awarded to the Dependable Janitorial Service (Dependable) pur- 
suant. to a schedule severability provision in the solicitation and 
Harper does not question this award. However, Harper does question 
the agency’s actions with regard to schedule “A” (Oakland Army 
Base). Schedule “A” of the IFB was awarded to the second low bidder 
(Dependable) prior to our issuance of a decision since the Army made 
a determination per Armed Services Procurement Regulation 
(ASPR) 2-407.8(b) (3) (iii) in that prompt award would be advan- 
tageous to the Government. 

Harper, the apparent low bidder on schedule “A,” submitted a bid 
which gave rise to a contention by Dependable that Harper’s responsi- 
bility was questionable. While the contracting officer states that 
Harper’s bid was 10 percent lower than Dependable’s—the next low 
bidder—it was only 3 percent below the Government estimate. Further, 
his subsequent item-by-item review and evaluation of Harper’s prices 
did not cause him to view Harper’s prices as unreasonably low. 

Nonetheless, the matter of Harper’s responsibility was submitted to 
the Small Business Administration (SBA) for its determination re- 
garding the issuance of a certificate of competency (COC). 

In a letter dated July 27, 1973, the SBA’s regional office stated that: 

Based on a comprehensive analysis of all available information this Agency 

has declined tu issue a Certificate of Competency in this instance. 
However, prior to this date, on July 25, 1973, Harper had entered into 
an arrangement with Tri-City Building Services, Inc., whereby Tri- 
City would make available to Harper a revolving line of capital credit 
and would further backstop Harper on performance of the contract. 

The agreement is explained further by a letter dated September 7, 
1973, from the Bank of America which states that : 


Should Mr. Harper be awarded the contract for the above solicitation num- 
bered project, he will enter into a joint venture with Tri-City Building Service, 
Inc. who have a revolving working capital line of credit with us. At the present 
time there is $24,000 available under this line, however, this amount will fluctuate 
up and down as funds are used and repaid through their various on-going con- 
tracts. It is my understanding from Mr. Brown of Tri-City Building Service that 
bn maximum amount they will need at any time on this job will be around 
$19,000. 
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This development was brought to the attention of the contracting 
officer who, on September 13, 1973, apparently referred the matter to 
SBA. 

On September 17, 1973, SBA rejected the attempted referral since 
(1) it questioned the impact of the joint venture upon Harper’s re- 
sponsiveness and (2) it stated that SBA would not accept the referral 
unless new information was. developed by the Army relative to 
Harper’s financial condition. 

Additionally, however, SBA stated that : 


A review of your [the contracting officer’s] referral, and supporting papers, 
reveals that Harper Enterprises could possibly perform on the contract provided 
a joint venture is allowable and that Harper’s bid is still considered 
responsive. * * *, 


Harper was thereafter reaffirmed as being nonresponsible based on 
the COC denial and the joint venture information was not considered 
by the contracting officer. 

Our Office has consistently held that we cannot question an agency’s 
determination regarding the responsibility or nonresponsibility of a 
bidder absent evidence to prove that the determination either was 
based upon error, fraud, favoritism or bad faith or was not founded 
upon a reasonable basis. 46 Comp. Gen. 371 (1966) ; B-161770, Novem- 
ber 21, 1967; see, also, 38 Comp. Gen. 131 (1958). 

It is the Army’s position, as stated in its September 26 supplemental 
report, that: 


To establish a joint venture subsequent to bid opening is patently unfair to 
the other bidders and any award thereto is legally defective. Accordingly, the 
responsibility of Harper Enterprises as a bidder must be determined absent the 
joint venture. Since the SBA declined to issue a COC it is considered that the 
initial determination of nonresponsibility obtains. 


In B-171095, May 4, 1971, we considered a similar situation. There, 
after bid opening, the bidder entered into an agreement with another 
party. The agreement, as later amended, provided that the other party 
would assume responsibility for timely completion of the contract and 
be financially responsible to all suppliers and subcontractors. Addi- 
tionally, the other party obtained a $50,000 line of credit for its use 
in the performance of the proposed contract. Our decision, in that 
instance, did not question the award to the bidder made after the 
agency had examined the joint venture agreement and had concluded 
that it demonstrated the bidder’s ability to obtain adequate financial 
resources as required during performance of the contract per para- 
graph 1-903.1 of ASPR. 

It is clear from B-171095, supra, that the mere fact that a bidder 
enters into an agreement (whether or not termed a joint venture) 
subsequent to bid opening, for the purpose of obtaining required re- 
sources, is not a basis, in and of itself, to reject the bid. Unless the 
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terms of the agreement are such that the bidding entity no longer 
exists, and the bid is effectively transferred to a nonbidding entity, 
a bid submitted prior to the agreement, without more, is for consider- 
ation. See 51 Comp. Gen. 145 (1971) ; B—-154351, June 16, 1964. 

Accordingly, the joint venture agreement should not have been ig- 
nored in determining the responsibility of the low bidder and in light 
of the foregoing should be reassessed to determine the responsibility 
of the low bidder. If the low bidder is found to be responsible as a 
result of such reassessment, the award should be made to the bidder 
and appropriate steps should be taken to terminate for the convenience 
of the Government the contract awarded to Dependable. 

Harper also questions the agency’s determination to award the con- 
tract to Dependable prior to a decision from our Office. The award 
was made to Dependable because the Army stated that such an award 
would be advantageous to the Government (ASPR 2-407.8(b) (3) 
(iii) ). In that connection, it appears that the services were of a con- 
tinuing nature and that the agency could not afford to be without them 
during the pendency of the protest. Therefore, the agency was faced 
with either extending the existing contract with Dependable or making 
an award to it under the new IFB during the pendency of the protest. 
The agency has advised informally that it chose the latter action be- 
cause it was prepared to terminate Dependable’s contract for the con- 
venience of the Government if Harper’s protest was upheld. 

In the circumstances, the award during the pendency of the protest 
does not appear to have been inappropriate and did not deprive Harper 
of a contract in that the agency has indicated that it is prepared to take 
appropriate termination action and make award to Harper if it is 
found to be responsible. 


[ B-178954 J 


Contracts—S pecifications—Descriptive Data—Subject to Change” 
Qualification 

An unsolicited submission of a component supplier’s catalog or product infor- 
mation sheet which contains a pre-printed reservation that the product is 
“subject to change” without notice does not relieve the bidder from its underlying 


obligation to furnish an acceptable brand name or equal component. B—156102, 
February 24, 1965, overruled. 


In the matter of Arista Company, January 28, 1974: 
BACKGROUND 


The U.S. Geological Survey, Department of the Interior, issued 
invitation for bids (IFB) No. 5217 for a quantity of servo-program- 
mers and related items. The IFB listed four bid items, and stated 
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that offers would be evaluated and award(s) made for individual 
items or combinations of items, whichever would result in the lowest 
aggregate price to the Government. The servo-programmer was to 
be constructed in accordance with a working prototype, developed by 
the agency and available for inspection, and drawings attached to the 
IFB. One of these drawings identified component parts for the servo- 
programmers by manufacturer and part or catalog number. In a 
number of instances it was indicated that either the listed component 
or an equal product could be furnished. 

Bids were opened on April 4, 1973, and on June 4, 1973, contracts 
were separately awarded for Item 1 and Items 2, 3, and 4. On the date 
of award, Arista was notified by the contracting officer that its bid had 
been determined to be nonresponsive because descriptive literature 
submitted with its bid contained the statement, “This information 
subject to change without notice.” By letter of June 21, 1973, Arista’s 
protest to the agency was denied. 

Arista indicated on its bid that it intended to supply “or equal” 
products for several of the brand name component parts and it fur- 
nished literature with its bid so that the Government could evaluate 
the equal components it intended to furnish. The language referred to 
by the contracting officer is printed on 2 component manufacturer’s 
product information sheet and similar language is found on another 
manufacturer’s catalog sheet. Both documents were attached to Arista’s 
bid for evaluation purposes. 

Attachment B to the IFB contained a “brand name or equal” clause 
similar to the one contained in the Federal Procurement Regulations 
(FPR) 1-1.307-6(a). The clause advised bidders that if items were 
identified in the schedule by a “brand name or equal” description, such 
identification was intended to be descriptive, not restrictive, and to 
indicate the quality and characteristics of products that would be satis- 
factory. With respect to information for evaluating an “or equal” 
product, the clause cautioned bidders that : 


The purchasing activity is not responsible for locating or securing information 
which is not identified in the offer and reasonably available to the purchasing 
activity. Accordingly, to insure that sufficient information is available, the 
offeror must furnish as a part of his offer all descriptive material (such as cuts, 
illustrations, drawings, or other information) necessary for the purchasing ac- 
tivity to (i) determine whether the product offered meets the requirements of 
the Solicitation for Offer, and (ii) establish exactly what the offeror proposes 
to furnish and what the Government would be binding itself to purchase by an 
award. 


The administrative report states that it was not intended that the 
“brand name or equal” clause be applicable to the components identi- 
fied in the drawing and that Arista was not required to furnish descrip- 
tive literature. In this connection FPR 1-1.307-6(b) provides that if a 
component part of an end item is described in the IFB by a “brand 
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name or equal” purchase description, the requirement that a “brand 
name or equal” clause be included in the IFB will not apply if the con- 
tracting officer finds that its appliaction would be impracticable. How- 
ever, the regulation also requires that : 


In such cases, if the clause is included in the invitation for bids for other rea- 
sons, there also shall be included in the invitation a statement identifying either 
the component parts (described by “brand name or equal” descriptions) to which 
the clause applies or those to which it does not apply. 

- In this case the IFB was defective for failing to inform bidders as to 
whether or not the subject clause was applicable to those components 
for which equal products were acceptable. In view of this fact, Arista’s 
conclusion that it was required to identify clearly the specific “or 
equal” products intended to be furnished, and to submit sufficient 
descriptive data for evaluation purposes was not unreasonable. While, 
for purposes of this decision, we must determine whether the literature 
submitted with Arista’s bid rendered its bid nonresponsive (see FPR 
1-2.202-5(f)), we have noted the deficiency so that corrective action 
may be taken to avoid a recurrence of the misunderstanding which 
resulted in this case. See 49 Comp. Gen. 851 (1970). 


DECISION 


As a general] rule, a bid is responsive if it complies with all material 
or essential provisions of the invitation for bids. A deviation from the 
terms of the IF B is material or substantial if it affects price, quantity, 
quality, or delivery. Prestex v. United States, 162 Ct. Cl. 620; 320 F. 
2d 367 (1963) ; 40 Comp. Gen. 432 (1961) ; 52 zd 265 (1972). Inclu- 
sion of a statement in literature accompanying a bid to the effect that 
the product specifications are subject to change without notice has been 
found to be a material deviation requiring bid rejection. That has been 
the required result irrespective of whether such literature was actually 
required to be submitted. See B-158809, June 2, 1966; B-177390, 
March 8, 1973; B-156102, February 24, 1965; B-159178, September 6, 
1966. 

We adhere to this view in those situations where descriptive data is 
deemed necessary by the contracting agency to permit a determination 
before award as to whether a component part offered by a bidder meets 
the specification requirements and to establish exactly what the bidder 
proposes to furnish. See FPR 1-1.307-6(a) and 1-2.202-5. It is clear 
that a statement in a bidder’s submitted literature to the effect that the 
design specifications set forth in the literature are subject to change 
without notice raises a substantial question as to exactly what the 
bidder will furnish and therefore the contracting agency cannot deter- 
mine prior to award whether the component part proposed by the 
bidder meets the specification requirements. 
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However, we see no reason to follow such a rule where, as here, the 
descriptive data is not required by the agency to evaluate the bids. 
In such a case the agency does not need to establish exactly what the 
bidder is proposing to furnish. Rather, the bidder is merely required 
to agree to the specification requirements. 

If a bidder submits descriptive literature as a part of its bid in these 
circumstances, we do not believe the inclusion of a qualifying state- 
ment on the bidder’s component literature sheet to the effect that the 
data contained therein is subject to change without notice requires the 
conclusion that the bidder has reserved the right to deviate from the 
advertised specification, assuming that the submitted data otherwise 
conforms to the advertised specifications. In such circumstances the 
fact that the literature submitted actually described a component 
which was consistent with the specifications was a sufficiently clear 
assurance of the bidder’s intention to meet the specifications. We do 
not think the qualifying statement created an ambiguity since here it 
was not a material requirement that the bidder established exactly 
what it proposed to furnish and since the Government could have no 
valid objection if Arista chose to furnish a different component as long 
as that component was consistent with the advertised specifications. In 
our opinion it is unreasonable to read the qualifying statement as 
giving the bidder the right to make changes beyond the scope of the 
underlying specification requirements. 

Therefore, we do not believe that Arista’s bid should have been 
rejected for the reason stated by the agency. However, we do not 
recommend upsetting the contract award inasmuch as a prior decision 
of this Office, B—156102, February 24, 1965, is inconsistent with this 
holding and may have been relied upon in rejecting Arista’s bid. That 
decision will no longer be followed insofar as it is inconsistent with our 
holding in this case. 


[ B-179040 J 


Bids—Late—Modification—Discount Terms 


The offer to change a 10-day discount to a 20-day discount after bid opening is 
considered a late bid modification, the acceptance of which is precluded by Armed 
Services Procurement Regulation (ASPR) 2-805 and paragraph 8(a) of the 
solicitation instructions and conditions since the bid involved is not the low bid. 


Bids—Discount—Mistake Alleged 


The offer of a 10-day discount is not such an apparent mistake that the con- 
tracting officer was required to verify the bid since the offer was not precluded 
by the solicitation and, furthermore, the Government may take advantage of a 
discount when the nondiscounted bid is low es provided by ASPR 2-407.3(d). 
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Bids—Mistakes—Intended Bid Price Uncertainty—Bid Rejection 


Where protester contends that it either intended to offer a 20-day discount but 
indicated a 10-day discount or mistakenly believed a 10-day discount could have 
been evaluated under invitation for bids, a 20-day discount cannot be considered 
since it would cause the displacement of another bidder without the protester’s 
actual intent being evident on the face of the bid. 


Contracts—Awards—Erroneous—Nonresponsive Bidder—Govern- 
ment Estopped From Denying Contract 


The Government is estopped from denying the existence of a contract where, 
acting under its own mistake and believing that the protester would commence 
work in the following week, it told the protester, the apparent but not the actual 
low bidder, the contract number 6 days before the contract was to have com- 
menced and the protester without knowledge of the true facts acted to its 
detriment. 


Contracts—Termination—Convenience of Government—Errone- 
ous Awards 

Although the Government is estopped to deny. the existence of a contract with 
other than the low bidder, even though entering into the contract was outside the 
scope of the contracting officer’s authority, the contract is not illegal, as the con- 
tractor neither directly contributed to the underlying mistake nor was on direct 


notice of mistake, however, the award made to other than the lowest responsive 
bidder should be terminated for the convenience of the Government. 


In the matter of Fink Sanitary Service, Inc., January 29, 1974: 


The Department of the Air Force issued invitation for bids (IFB) 
F11602-73-B--0671 on May 4, 1973. The solicitation (Standard Form 
33, Solicitation, Offer and Award) requested bids for refuse collection 
and disposal services at Chanute Air Force Base, Illinois, on a require- 
ments basis. The solicitation instructions and conditions provide at 
paragraph 9(a), Discounts: 

Notwithstanding the fact that a blank is provided for a ten (10) day dis- 
count, prompt payment discounts offered for payment within less than twenty 
(20) calendar days will not be considered in evaluating offers for award, unless 
otherwise specified in the solicitation. However, offered discounts of less than 


20 days will be taken if payment is made within the discount period, even 
though not considered in the evaluation of offers. 


Of the two bids received on June 14, 1973, the bid of C & S Sanitary 
Co. (C&S) was lower ($53,019 compared to Fink’s bid of $53,760). 
However, Fink’s bid offered a discount of 2 percent for payment within 
10 days which the contracting officer initially considered in deter- 
mining that Fink’s bid was lower than that of C&S. Fink was there- 
after advised on June 18, 1973, that it was the apparent low bidder. 

The Air Force relates the subsequent events of June 25, 1973, as 
follows: 

On 25 Jun 73, Mr. Fink came to the Procurement Office with a letter verify- 


ing his bid price, giving references, equipment listing, and a financial state- 
ment. He was advised by Mr. Mannchen (Procurement Supervisor) that all fac- 
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tors pertaining to the pending contract must now be reviewed prior to awarding 
of the contract. Mr. Fink was told, for information purposes, that when the 
contract was awarded either by formal execution of the contract, or by written 
Notice of Award, it would carry contract number F11602—73—C—0183. 

(The review here referenced was to have been a referral of the bidding 
documents to the Procurement Review Committee. We have been infor- 
mally advised that this committee exists merely as a local management 
tool, serving as a quality control check. Its existence and utilization 
in no way limit the authority of the contracting officer.) 

On the other hand, Mr. W. Raymond Fink, the owner of Fink 
Sanitary Service, Inc., by affidavit of October 10, 1973, stated : 

4, * * * Procurement Officer Mannchen examined the documents requested 
by Lt. Telowicz and there was some discussion of the items thereon. Mr. Mann- 
chen then went into the hallway of the building and spoke with some other 
member of the Procurement Office. Mr. Mannchen then returned and said “Yes 
things seem to be in order’: he then left the office saying that he would go down 
and get a contract number, returned with the number, wrote it on a card and 
gave it to me. He told me to refer to that number in any correspondence with 
regard to performance of the contract that would be typed for my signature. 

During the course of conversation I indicated to him that I would be pur- 
chasing a truck with which to perform the contract and he gave to me his name 
and telephone number so that if there was any difficulty I could get in touch with 
him because the contract was for me to commence work the following week. 

5. At no time in the conversation did Mr. Mannchen advise me that any 
further formal action was necessary to complete formal award of the contract. 
He indicated only that a written contract would be prepared for my signature. 

Fink advises that based upon the foregoing and because perform- 
ance was to commence on July 1, 1973, the bidder purchased an addi- 
tional refuse truck on June 26, 1973, to fulfill the contract requirements. 

Upon further review of Fink’s bid by a Procurement Review Com- 
mittee on June 27, 1973, it was found that the 2-percent discount for 
payment within 10 days offered by Fink could not be considered in 
evaluating its bid since consideration of a 10-day discount was pro- 
hibited by paragraph 9(a), quoted above. See, also, paragraph 2-407.3 
(c) of the Armed Services Procurement Regulation (ASPR). As 
a consequence, the Fink bid was evaluated at its offered price, or $741 
more than the C&S Sanitary Co. bid. 

When this result was communicated to Fink, it offered to change 
the discount terms to 2-percent, 20 days. 

Fink contends that the modification should have been accepted under 
ASPR 2-305 since the modification of an otherwise successful bid can 
be considered if it makes the terms of the bid more favorable to the 
Government. Fink’s request was denied because it constituted a late 
bid modification consideration of which is barred by paragraph 8(a) 
of the solicitation instructions and conditions. Moreover, it is con- 
tended that the 10-day discount was such an obvious mistake on the 
face of Fink’s bid that the contracting officer had a duty under ASPR 


2406.1 to verify the bid, calling attention to the mistake. Lastly, it 
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is contended that since Fink justifiably relied, to its detriment, on the 
contracting officer’s representations, the Government is estopped to 
deny the existence of the contract. 

Concerning the effect of ASPR 2-305, we observe that since the 10- 
day prompt payment discount could not be considered for evalua- 
tion purposes, Fink was never in fact the low bidder. Consequently, 
we agree that the late bid modification could not be relied upon to 
make Fink the lowest evaluated bidder. 

Fink implies that it was prejudiced by the contracting officer’s failure 
to verify promptly what was an apparent mistake on the face of the 
bid in offering a 10-day prompt payment discount. Specifically, Fink 
contends that after the June 14 opening, the contracting officer should 
have noted Fink’s mistake and called it to its attention, citing ASPR 
2406.1. This action, it is alleged, would have made it improbable that 
Fink would have purchased an additional truck after receipt of the 
contract number. 

In our opinion, the offer of a 10-day discount was not an apparent 
mistake which required the contracting officer to verify the bid under 
the provisions of ASPR 2406.2. The offer of a 10-day discount period 
is not precluded by the invitation for bids nor does such an offer 
preclude the Government from taking advantage of the discount should 
the nondiscounted bid be low (see ASPR 2-407.3(d) ). 

If it is Fink’s contention that either it intended a 20-day discount 
or that it was mistaken in believing a 10-day discount could be evalu- 
ated and would therefore have offered a 20-day discount had it prop- 
erly read the IFB, we feel that no relief can be granted on either 
theory. ASPR 2-406.3(a) (3) states: 

(3) Where the bidder requests permission to correct a mistake in his bid 
and clear and convincing evidence establishes both the existence of a mistake 
and the bid actually intended, a determination permitting the bidder to correct 
the mistake may be made; provided that, in the event such correction would 
result in displacing one or more lower bids, the determination shall not be made 
unless the existence of the mistake and the bid actually intended are ascertain- 
able substantially from the invitation and the bid itself. If the evidence is clear 
and convincing only as to the mistake, but not as to the intended bid, a deter- 
mination permitting the bidder to withdraw his bid may be made. 

(4) Where the evidence is not clear and convincing that the bid as sub- 

mitted was not the bid intended, a determination may be made requiring that 
the bid be considered for award in the form submitted. 
In the present case, even if we assume that a mistake has been proven, 
we can find no evidence on the face of the bid as to the actual inten- 
tion of the bidder. Such evidence is required to displace a lower bidder. 
See 52 Comp. Gen. 604 (1973); B-174460, April 27, 1972; and B- 
164584, October 4, 1968. Thus, Fink cannot now substitute an accept- 
able discount term to make lower its evaluated bid price. 
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Regarding the issue of estoppel, we note that the Court of Claims 
in Emeco Industries, Inc v. United States, No. 547-71, October 17, 
1973, has recently reasserted the four elements propounded in United 
States v. Georgia-Pacific Company, 421 F. 2d 92 (9th Cir. 1970), that 
must be present in order to establish an estoppel : 

1) the party to be estopped must know the facts; 

2) he must intend that his conduct shall be acted on or must 
so act that the party asserting the estoppel has a right to believe 
it is so intended ; 

3) the latter must be ignorant of the true facts; 

4) he must rely on the former’s conduct to his injury. 

The present situation, however, differs from that set out in H’meco. 
There the Government was aware of all of the true facts when it 
acted so as to induce Emeco into acting to its detriment. In the instant 
case, as of June 25, the date of the Government’s allegedly inducing 
actions, the procuring activity, by its own misfeasance, was not aware 
of the true facts. We believe that this mistake should not, however, 
be a basis for relieving the Government of liability. See 52 Comp. Gen. 
215, 218 (1972). 

In reasonably reconstructing the events of June 25, 1973, we feel 
that both parties left the meeting held on that day believing that Fink 
Sanitary Service would be the party performing refuse collection and 
disposal services commencing July 1, 1973. Indeed, we believe that the 
Government also was aware of Fink’s plans to purchase an additional 
truck to accomplish this contract. 

The agency’s action in giving the contract number to the apparent 
low bidder (whose status, known to the other bidder, had not been 
protested although known for a week) just 6 days prior to the com- 
mencement of the contract period is, we believe, an action which a rea- 
sonable bidder has a right to believe was intended for it to act upon— 
here to prepare for commencement of the contract. 

We further believe that at the time Fink acted to its detriment in 
reliance upon the actions of the Government, the bidder was ignorant 
of the true facts—that actual award to Fink Sanitary Service was im- 
possible since it was not in fact the lowest responsive bidder to the 
IFB. 

In sum, we find that Fink has met the criteria set forth in /’meco 
and that the Government should be estopped to deny the existence of a 
contract between itself and Fink. However, the nature of the agree- 
ment so reached must be examined to determine the Government’s lia- 
bility, if any, for its failure to comply with the agreement. 

In Emeco, the Court of Claims did not address itself to the im- 
portant problem inherent in holding the Government liable on a con- 
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tract which its agent (the contracting officer), as in the instant case, 
had no authority to enter. Emeco was not the lowest responsive, re- 
sponsible offerer on the portion of the solicitation to which estoppel 
was applied. Neither, in fact, was Fink low bidder on this procure- 
ment. The general rule is that the contracting officer has no authority 
to award a contract to other than the lowest responsive, responsible 
offeror and that an award to another party is illegal. B—162535, Oc- 
tober 13, 1967; B-149466, July 27, 1962; 38 Comp. Gen. 368(1958). In 
such circumstances, the injured party is entitled only to the value of 
the goods and services provided to the Government on a theory of 
quantum meruit. B-162535, B-149466, 38 Comp. Gen., supra. 

However, in 52 Comp. Gen., supra, at page 218, we stated that: 

* * * We are in agreement with the position of the Court of Claims that “the 
binding stamp of nullity” should be imposed only when the illegality of an award 
is “plain.” John Reiner & Co. v. United States, 325 F. 2d 438, 440 (163 Ct. Cl. 381) 
or “palpable,” Warren Brothers Roads Co. vy. United States, 355 F. 2d 612, 615 
(173 Ct. Cl. 714). In determining whether an award is plainly or palpably illegal, 
we believe that if the award was made contrary to statutory or regulatory re- 
quirements because of some action or statement by the contractor (Prestex, Ine. 
v. United States, 320 F. 2d 367 (162 Ct. Cl. 620), or if the contractor was on direct 
notice that the procedures being followed were violative of such requirements 
(Schoenbrod v. United States, 410 F. 2d 400 (187 Ct. Cl. 627)), then the award 
may be canceled without liability to the Government except to the extent recovery 
may be had on the basis of quantum meruit. On the other hand, if the contractor 
did not contribute to the mistake resulting in the award and was not on direct 
notice before award that the procedures being followed were wrong, the award 
should not be considered plainly or palpably illegal, and the contract may only 
be terminated for the convenience of the Government. John Reiner & Co. v. United 
States, supra; Brown & Son Electric Co. v. United States, 325 F. 2d 446 (163 Ct. 
Cl. 465). 

Therefore, since in the instant case Fink neither directly contributed 
to the mistake upon which its bid was evaluated nor was it on direct 
notice prior to the “award” that a mistake had been made (also a re- 
quirement for estoppel), we are unable to say that such an “award,” 
while improper, was plainly or palpably illegal. The agreement en- 
tered into between the Government and Fink is merely terminable for 
the convenience of the Government and not void ad initio. 

Accordingly, we conclude that the contract, improperly “awarded” 
to Fink on June 25, 1973, although not illegal, should be terminated 
for the convenience of the Government since “award” was made to 
other than the lowest responsive bidder. 

As this decision contains a recommendation for corrective action to 
be taken, it is being transmitted by letters of today to the congressional 
committees named in section 232 of the Legislative Reorganization 


Act of 1970, Public Law 91-510, 31 U.S.C. 1172. 
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[ B—-179521 J 


Officers and Employees—Transfers—Relocation Expenses—Tem- 
porary Quarters—Permanent Dwelling Occupation 

An employee who incident to a transfer to a new official station under travel 
orders that authorized temporary quarters and subsistence expenses quartered 
his family in a motel 1 day, occupied a newly purchased unfurnished house over- 
night, returned to the motel for 2 days, reoccupied the unfurnished house for 5 
days, returned again to the motel for 2 days, and then permanently occupied his 
unfurnished house may be allowed temporary quarters and subsistence expenses 
for the period prior to permanently moving into his house, notwithstanding the 
rule against reimbursement to an employee who occupies the residence in which 


he intends to remain, since the employee by his frequent return to the motel 
manifested the intent to occupy his house only on a temporary basis. 


To F. N. Moore, January 29, 1974: 


Further reference is made to your letter of August 16, 1973, refer- 
ence MP-363, 256, with enclosures, requesting our advance decision as 
to whether the attached voucher in the amount of $477.07 in favor of 
Mr. James J. Roch, an employee of the Bureau of Reclamation, United 
States Department of the Interior, may be certified for payment under 
the circumstances hereinafter related. 

Mr. Roch was authorized a change of official station from Bismarck, 
North Dakota, to Auburn, California, pursuant to Travel Authoriza- 
tion No. A~73-12, dated September 27, 1972. Among other things, the 
travel orders authorized reimbursement for subsistence expenses of 
Mr. Roch and his immediate family while occupying temporary quar- 
ters incident to the transfer. 

The record indicates the employee, his wife, and four children ar- 
rived at their new duty station on November 2, 1972. They secured 
motel accommodations intending to move into their newly purchased 
permanent residence upon delivery of their household goods which had 
been promised on or before November 4, 1972. During the evening of 
November 3, 1972, they moved into their still unfurnished new per- 
manent residence, which lacked cooking and laundry facilities, and 
slept there in sleeping bags. The next day they moved back into a 
motel, but returned to their house on November 5, where they remained 
until November 10, when again they moved into a motel. On Novem- 
ber 12, 1972, they again occupied their residence where they remained. 
Their household effects were delivered on November 14, 1972. Mr. Roch 
claimed subsistence expenses for the period from November 2 through 
November 14, 1972, including lodging expenses for the days actually 
spent in a motel, contending that the family was residing in temporary 
quarters under camp-like conditions, until receipt of their household 
effects, which permitted them to establish a permanent residence. On 
his original voucher he was apparently reimbursed temporary quarters 
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expenses for 114 days covering the period from his arrival at the new 
station until he first occupied his residence. 

You seek an advance decision on the disallowed portion of the claim 
beginning on November 3, 1972, when Mr. Roch and his family first 
occupied their permanent residence, which period is covered by the 
reclaim voucher you attached. 

Section 8 of Office of Management and Budget Circular No. A-56 
Revised, August 17, 1971, in force at the time in question, governs sub- 
sistence expenses of employees and their families while occupying 
temporary quarters when an employee is transferred to a new official 
station. Subsection 8.2¢ defined temporary quarters as follows: 

c. What constitutes temporary quarters. Temporary quarters refers to any 
lodging obtained from private or commercial sources to be occupied temporarily 
by the employee and/or members of his immediate family who have vacated 


the residence quarters in which they were residing at the time the transfer was 
authorized. 


In accordance with the above-quoted subsection of the OMB Cir- 
cular we have consistently held that an employee may not be reim- 
bursed for temporary quarters and subsistence expenses after he 
occupies the residence in which he intends to remain. We have never- 
theless made exceptions to this policy when there is evidence in the 
record that the employee had reasonably demonstrated his intent to use 
the quarters on only a temporary basis. B-174648, January 18, 1972. 

We believe the evidence in the present record indicates that Mr. 
Roch intended to use his unfurnished house on only a temporary basis. 
His intent was clearly manifested by the several moves he and his 
family made between the motel and the house. However, once Mr. 
Roch and his family permanently occupied the house on November 12, 
1972, and manifested this intent by remaining there until the arrival 
of their household effects, 2 days later, his entitlement to temporary 
quarters and subsistence expenses ceased. 

Accordingly, Mr. Roch would be entitled to temporary quarters and 
subsistence expenses claimed on his voucher in the «mount of $408.82, 
for the period 12:01 a.m., November 4, 1972, through 6 p.m., Novem- 
ber 12, 1972. The employee’s voucher is returned herewith and may be 
paid in accordance with the foregoing if otherwise correct. 


[ B-179835 J 
Bids—Prices—Unreasonably Low 


Even though the low bid under a two-step procurement for a pump testing sys- 
tem was substantially less than other bids, an award to the low bidder was proper 
since the bidder verified its bid was correct, the agency determined that the pro- 
posal would meet the specifications at the price bid, and the “buying in” allega- 
tion does not constitute a basis to preclude award to an otherwise acceptable 
bidder. 











nr 
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Contracts—Awards—Approval—Higher Authority Approval 


Although a contracting officer is not required by Armed Services Procurement 
Regulation to withhold a contract award after his agency denies the protest of 
an offeror pending possible appeal of the protest to the General Accounting Office, 
where he is on notice that the offeror has deferred filing a protest with GAO 
pending agency action but the exigencies of the situation require immediate 
award, if time permits, it is reasonable for the contracting officer to obtain the 
approval of higher authority to make an award, as in the case of a preaward 
protest filed directly with GAO pursuant to ASPR 2-407.8(b) (2). 


Ln the matter of ACL—FILCO Corporation, January 29, 1974: 


This protest involves the award of a contract to RCA Corporation 
(RCA) under invitation for bids (IFB) No. N00189-74-B-0021, a 
two-step procurement issued by the Naval Supply Center (NSC), 
Norfolk, Virginia. For the reasons stated below the protest is denied. 

As background, on November 6, 1972, NSC received a requisition 
from the Supply Officer, Marine Corps Air Station, Cherry Point, 
North Carolina, for an automatic-manual test system for functional 
and performance testing of hydraulic pumps, motors and motor/ 
pumps. The requisition indicated that the material was required by 
March 1973; that the requirement had a priority of “02” and that the 
total estimated cost was $825,000. The contracting officer reports that 
two-step formal advertising was selected as the method of procure- 
ment because of the incompleteness of the specifications and the 
complexity of the system. 

The procurement was synopsized in the Commerce Business Daily 
and a request for technical proposals (RFTP), step one, was issued 
on January 17, 1973, with March 2, 1973, as the scheduled closing date 
for receipt of proposals. As a result of a preproposal conference cer- 
tain change were made to the specifications and, after several exten- 
sions, May 1, 1973, was established as the revised closing date for 
receipt of proposals. 

Six technical proposals were received on May 1, 1973, all of which 
were categorized as reasonably susceptible of being made acceptable. 
However, certain ambiguities in the specifications were discovered 
and an amendment was issued correcting these errors and designating 
July 31, 1973, as the revised closing date for receipt of proposals. 

All offerors responded with supplements to their technical proposals. 
Four of the revised proposals were categorized as acceptable and two 
of the proposals, including RCA’s, were determined to be reasonably 
susceptible of being made acceptable by verification of minor points. 
On August 2, 1973, RCA was requested to verify that variable volume, 
pressure compensated pumps would be furnished as specified. By let- 
ter of August 3, 1973, RCA amended its proposal to provide that “All 
pumps will be variable volume, pressure compensated pumps.” 
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Step two, the IFB, was issued on August 13, 1973, with Septem- 
ber 12, 1973, as the scheduled bid opening date. Five bids were received 
as follows: 


BO ek OU arctic ooibtelesthe eens $995, 000. 00 
ACL-FILCO Corporation___-------------.- 1, 745, 151. 50 
Technology, Incorporated___.-_.-...----~--- 1, 746, 910. 00 
SOIR: DPFAMIC ane te een netibiee ae 1, 991, 950. 00 
RRO ICOR CORI Lo icp cheeeencncte eek hemataee 2, 147, 501. 00 


On September 13, 1973, an ACL-FILCO representative had a con- 
versation with the contracting officer in which he stated that RCA’s 
low price indicated that RCA had either made a mistake in bid or 
was “buying in.” On September 14, 1973, ACL-FILCO sent a letter 
of protest to the contracting officer, in which it urged that RCA’s bid 
price must reflect a gross error, or that RCA would provide a sub- 
standard product, or that RCA was “buying in,” which should not be 
permitted. The letter concluded with the advice that ACL-FILCO had 
not filed a protest with our Office pending notification of the contract- 
ing officer’s action on its protest. 

On September 13, 1973, the contract negotiator verbally contacted 
RCA’s representative to advise that the contracting officer suspected an 
error in RCA’s bid because of the wide discrepancy between its bid 
and the next low bid. RCA was requested to verify that the specifica- 
tions were fully understood and that RCA intended to comply with 
the specifications. By letter of September 13, 1973, RCA verified that 
its bid price was correct; that it fully understood the Government’s 
requirements; and that it would comply with the specifications. By 
letter of September 17, 1973, RCA further advised the contracting 
officer that in 1971 a similar system had been delivered to the Air 
Force; that RCA had been awarded contracts to “expand” that equip- 
ment as well as to deliver an “upgraded” duplicate system; and that 
RCA expected that a system would also be ordered by the Army. This 
letter stated that these systems were more complex than the system 
specified in this solicitation and that the experience thus gained by 
the RCA technical team in the hydraulic test automation field was 
directly applicable to this procurement. 

An NSC representative contacted Kelly Air Force Base on Septem- 
ber 14, 1973, and was advised that Kelly was in the process of execut- 
ing a $3.7 million contract with RCA for a full control system con- 
sisting of multiple test stands. On September 14, 1973, the contracting 
officer requested the Naval Air Rework Facility (NARF) to conduct 
another review of RCA’s technical proposal. By letter of September 18, 
1973, NARF advised the contracting officer that RCA’s technical pro- 
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posal would meet the requirements of the specifications ; that there was 
no indication in RCA’s proposal that it would provide less than a com- 
plete workable system and that RCA and its proposed subcontractors 
had more than adequate experience to develop and provide a suitable 
system. The September 18 letter also stated that the engineering 
estimate from the procuring activity, which was less than RCA’s bid, 
was based on the best information available. We note that it was 
necessary to request additional funding since RCA’s bid was more 
than the Government’s estimate and authorization was received for 
an additional amount of $170,000, to cover RCA’s bid of $995,000. 

By letter of October 1, 1973, the contracting officer advised ACL- 
FILCO that RCA was entitled to the award since there was no evi- 
dence of “buying in” and RCA had confirmed that it would comply 
with the specifications at its bid price. Award was made to RCA on 
October 3, 1973. ACL-FILCO’s telegram of protest of October 9, 1973, 
was received by our Office on the same date. 

In its protest to our Office, ACL-FILCO has urged that the wide 
difference between RCA’s price and the other bids indicates either a 
mistake in RCA’s bid or that RCA is “buying in.” ACL-FILCO 
has also questioned whether it and RCA were bidding on equivalent 
systems and whether RCA may have been given information that was 
not available to the other bidders. ACL—FILCO maintains that a dis- 
interested party should evaluate RCA’s proposal to determine if it 
fully meets the requirements of the specifications. 

ACL-FILCO’s contention that there may have been a mistake in 
RCA’s bid does not constitute a basis for questioning the award since 
RCA has verified that its bid was correct. 

Regarding ACL-FILCO’s contention that RCA’s bid may have 
been a “buy-in,” Armed Services Procurement Regulation (ASPR) 
1-311 does not preclude the acceptance of below cost bids, but merely 
cautions contracting officers to assure that losses are not recouped 
through change orders or “follow-on” contracts. We have held that 
so long as the bid of the suspected “buy-in” bidder is low and is respon- 
sive to the invitation requirements, and the bidder is determined to 
be responsible, award must be made to that bidder. See B-174451, 
February 28, 1972; B-174184, May 24, 1972, and cases cited therein. 
While ACL-FILCO has urged that the stage is set for a sole-source 
reprocurement and for the issuance of change orders, we have no 
information to indicate that the contracting officer will not follow 
the requirements of the regulation in administering RCA’s contract. 

Furthermore, RCA has advised that it was able to offer a low price 
in this procurement because of experience gained on other similar 
projects, and the contracting officer has confirmed that RCA was fur- 
nishing such systems. In this regard, ACL-FILCO’s letter of Novem- 
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ber 30, 1973, concedes that the system specified in this procurement 
was similar to other RCA projects. 

Concerning ACL-FILCO’s contention that the RCA proposal may 
not meet specification requirements, the technical acceptability of this 
proposal was determined during the first step of this two-step procure- 
ment. The determination of whether a proposal is capable of meeting 
the specifications is primarily the function of the procuring activity, 
and will not be questioned by our Office unless it is shown that there 
was a clear abuse of discretion. We find no such indication here. See 
B-174184, May 24, 1972. Moreover, we have no evidence to support 
the contention that RCA may have received information that was 
not available to the other offerors. 

Finally, ACL-FILCO has argued that since section 20.2 of our 
Interim Bid Protest Procedures and Standards (4 CFR 20.2) pro- 
vides 5 days within which to file a protest with our Office after notifi- 
cation of adverse agency action, the contracting officer was required 
to wait at least that period of time before making an award after the 
adverse decision, particularly since he was on notice that ACL-FILCO 
had deferred protesting to our Office pending the agency’s decision. 
ACL-FILCO has also urged that the contracting officer did not justify 
the urgency determination as required by ASPR 2-407.8(b) (3) ; that 
the contracting officer did not request an extension of bids under ASPR 
2-407.8(b) (1) ; that the contracting officer did not obtain the views of 
our Office as provided in ASPR 2-407.8(b) (2) ; and that Office was not 
advised in writing of the factors requiring the award as provided in 
section 20.4 of our Interim Bid Protest Procedures and Standards, 
supra. 

There is no provision in ASPR which requires an agency to with- 
hold an award in order to give a bidder the opportunity to file a 
protest with our Office. Consequently, ACL-FILCO’s contentions 
would not constitute a basis for questioning the award. Nevertheless, 
in a case such as this, we think it would have been reasonable for the 
contracting officer to have obtained approval of higher authority 
before making award where time permitted. 

In this connection, we note that the requisition from the requiring 
activity cited an urgency factor and the Navy has advised that the 
same urgency factor existed at the time of the award. Therefore, the 
record before us provides adequate justification for the contracting 
officer’s determination to proceed with the award. 


[ B-179978 J 


Storage—Household Effects—Commercial Storage—Truck Rental 
in Lieu 


An employee who incident to moving his household goods to his first duty station 
rents a van in lieu of storing his goods in a warehouse may be reimbursed the 
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expenses incurred up to the maximum amount authorized by the General Services 
Administration Commuted Rate Schedule if he can produce documentation that 
meets the requirements for temporary storage; that is, a receipted copy of a 
warehouse or other: bill for storage costs which \shows storage dates, storage 
location, and the actual weight of the household goods stored. 


To A. B. Restivo, January 29, 1974: 


This is in response to your letter of October 26, 1973, reference 
ACFPT, with enclosures, requesting an advance decision on whether 
the claim for temporary storage submitted by Mr. Everett L. Eblen, 
Jr., may properly be certified for payment. 

The record presented shows that Mr. Eblen was authorized by travel 

order number A A-39, issued July 3, 1973, to move his household goods 
from Fort Oglethorpe, Georgia, to Eglin Air Force Base, Florida, in- 
cident to his appointment in the Federal service. Your office has re- 
imbursed the expenses of the move with the exception of the costs Mr. 
Eblen incurred in connection with temporary storage, reimbursement 
of which is permitted when transportation of household goods is au- 
thorized. Reimbursement of those costs was not allowed because in 
your opinion the documentation provided by Mr. Eblen did not com- 
ply with paragraph C 7051, section 2b of Volume II, Joint Travel 
Regulations (JTR) (December 1, 1971). This paragraph provides 
in part that: 
When shipment is made on a commuted rate basis * * *, reimbursement is sub- 
ject to the table of allowances in the General Services Administration Commuted 
Rate Schedule in Appendix A. Reimbursement will not, however, exceed the 
amount actually paid by the employee for storage. Claim for reimbursement 
must be supported by the original or certified copy of receipted warehouse bill 
(see Chapter 10). 

The record shows that Mr. Eblen stored his household goods in a 
van which he apparently rented for that purpose in lieu of storing 
them in a warehouse. Our Office has approved payment of storage 
costs based on charges for waiting time of the van in which household 
goods were delivered to the new residence in lieu of storage in a ware- 
house. 20 Comp. Gen. 399 (1950). 

In a similar situation when an employee was unable to move into his 
permanent quarters for 6 days after arrival at his new duty station, 
our Office approved payment of storage costs based on charges for a 
rental van, which the employee had used to transport his household 
goods to the new station. B-176473, September 8, 1972, copy enclosed. 

Reimbursement of storage costs based on charges for waiting time 
of the van has also been recognized in section 2 of the commuted rate 
schedule promulgated by the General Services Administration which 
is reproduced in Part IV, Appendix A, JTR. That section, following 
the decisions of this Office, limits the amount of reimbursement for 
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expenses incurred in connection with storage in a van in lieu of storage 
in a warehouse to one month’s storage and related expenses. 

The General Services Administration, whose regulations on this 
subject are controlling, states the documentation requirements for 
temporary storage as follows: “A receipted copy of the warehouse 
or other bill for storage costs is required to support reimbursement.” 
[Italic supplied.] FPMR 101-7, § 2-8.5b(1) (May 1973). This word- 
ing first appeared in the then applicable regulation in section 6.5b(1) 
of Office of Management and Budget Circular No. A—56, Revised Au- 
gust 17, 1971. As long as the receipted bill on which the claim for 
storage costs is based shows the storage dates, storage location, and the 
actual weight of the household goods stored, we consider such docu- 
mentation as adequate for reimbursement of temporary storage ex- 
penses. See, ¢.g., B-173557, August 30, 1971, copy enclosed. Regarding 
the more restrictive wording in paragraph 7051-2b, we do not con- 
sider the receipted warehouse bill provided for therein to be mandatory 
if the claim is supported in accordance with the above. Cf. B-173668, 
October 18, 1971, copy enclosed, which involved a claim subject to the 
provisions of the JTR. 

Therefore, if Mr. Eblen can produce documentation which meets the 
requirements listed above, we have no objection to your certifying for 
payment his claim for temporary storage expenses actually incurred, 
up to the maximum amount authorized by the General Services Admin- 
istration Commuted Rate Schedule. 

The voucher and supporting papers are returned. 


[B-179697] 
Witnesses—Government Employees—Status 


Employees who were requested by a United States Attorney to give testimony be- 
fore a Federal grand jury and in the trial of criminal cases while suspended from 
their positions, were not placed in a pay or duty status by reason of the request 
even though the testimony before the grand jury was in regard to their official 
duties. Although the employees are not entitled to salary for the period of time 
they spent testifying, they may be paid and retain any witness fees that would 
be payable to non-Government employees appearing as witnesses in such 
proceedings. 


To the Administrator, Drug Enforcement Administration, Jan- 


uary 30, 1974: 


Your letter of September 7, 1973, requested our opinion regarding 
the payment of salary or witness fees to certain agents of the Drug 
Enforcement Administration. In question is whether such salary or 
witness fees are payable for testimony given before a grand jury and in 
the trial of criminal cases during a period that the agents were tem- 
porarily suspended from their positions. 
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The facts as stated in your letter indicate that seven agents were 
suspended for a period of 30 days as a result of improper activities 
regarding entries and searches in the St. Louis area. During the effec- 
tive period of the 30-day suspensions, the agents were requested by 
the United States Attorney to give testimony before a Federal grand 
jury concerning the same incidents which led to their suspensions. 
Subsequently, some of the agents were indicted by the grand jury as 
a result of their activities. During the periods of suspension the agents 
also gave testimony in the trial of criminal cases which were totally 
unrelated to their suspensions or to the grand jury inquiry. 

Based on the foregoing you ask the following questions : 

(1) Should the agents be paid for the time they spent testifying, while they 
were suspended, before the Federal Grand Jury regarding the same incidents 
for which they were suspended ? 

(2) Similarly, should the agents be paid for the time they spent testifying in 
criminal cases unrelated to their suspensions or the Grand Jury inquiry? 


(3) What method should be used to compensate the agents—return to duty, 
separate pay, or witness fees? 





The basic statutory provisions governing the service of Federal em- 
ployees as witnesses or jurors and the designation of certain witness 
or jury service as official duty is contained in section 6322 of Title 5, 
U.S. Code, which provides as follows: 


§ 6322. Leave for jury or witness service; oficial duty status for certain witness 
service. 


(a) An employee as defined by section 2105 of this title (except an individual 
whose pay is disbursed by the Secretary of the Senate or the Clerk of the House 
of Representatives) or an individual employed by the government of the District 
of Columbia is entitled to leave, without loss of, or reduction in, pay, leave to 
which he otherwise is entitled, credit for time or service, or performance of 
efficiency rating, during a period of absence with respect to which he is sum- 
moned, in connection with a judicial proceeding, by a court or authority resposi- 
ble for the conduct of that proceeding, to serve— 


(1) asa juror; or 
(2) as a witness on behalf of a party other than the United States, the 
District of Columbia, or a private party ; 


in the District of Columbia, a State, territory, or possession of the United States 
including the Commonwealth of Puerto Rico, the Canal Zone, or the Trust Ter- 
titory of the Pacific Islands. For the purpose of this subsection, “judicial proceed- 
ing” means any action, suit, or other judicial proceeding, including any con- 
demnation, preliminary, informational, or other proceeding, of a judicial nature, 
but does not include an administrative proceeding. 

(b) An employee as defined by section 2105 of this title (except an individual 
whose pay is disbursed by the Secretary of the Senate or the Clerk of the House 
of Representatives) or an individual employed by the Government of the District 
of Columbia is performing official duty during the period with respect to which 
he is summoned, or assigned by his agency, to— 


(1) testify or produce official records on behalf of the United States or 
the District of Columbia ; or 

(2) testify in his official capacity or produce official records on behalf of 
a party other than the United States or the District of Columbia. 


(ec) The Civil Service Commission may prescribe regulations for the adminis- 
tration of this section. 
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Although the Civil Service Commission has issued no regulations 
implementing that section, the acceptance of witness fees is discussed 
in Book 630, subchapter S10-38f of FPM Supplement 990-2 as follows: 


f. Fees. Employees of the United States and of the government of the Dis- 
trict of Columbia shall not be paid witness fees when testifying on behalf of the 
United States or the government of the District of Columbia; however, they 
shall be paid their regular salaries (plus any appropriate overtime pay). The 
time served as witnesses is official duty and cannot be deducted from annual leave 
(5 U.S.C. 5587(a) and 6322(b)). An employee who is called as a witness for 
the United States or the District of Columbia Government while absent from 
his duties on leave without pay for the entire period he serves as a witness may 
accept and retain witness fees (10 Comp. Gen. 329). 


The cited decision, 10 Comp. Gen. 329 (1931), held that an employee, 
who while in a leave without pay status in lieu of suspension pending 
review of a charge of disobedience was subpoenaed and required to 
testify regarding matters relating to his official duties, was not to be 
placed in a pay status by virtue of the subpoena. Therefore, it was held 
that although he was not entitled to his regular salary for the period 
of time he spent testifying while in a nonpay and nonduty status, he 
was entitled to witness fees and mileage the same as “an employee who 
had been separated from the service.” Provisions for witness fees 
applicable in that decision, section 3 of the act of April 26, 1926, 44 
Stat. 324, are similar to those now contained in 28 U.S.C. 1821. 

A suspension, as defined in subchapter S!-6 of FPM Supplement 
752-1, is “an action placing an employee in a temporary nonduty and 
nonpay status for disciplinary reasons or for other reasons pending 
inquiry.” Therefore, since the agents involved in the present situa- 
tion were in a nonpay and nonduty status during the period of their 
suspensions, we believe that the rule in 10 Comp. Gen. 329, supra, is 
applicable. This is so even though the agents were “requested” to tes- 
tify rather than subpoenaed. 

The language of 5 U.S.C. 6322(b) provides of course that an em- 
ployee is performing an official duty when he is summoned or assigned 
by his agency to testify or produce official records on behalf of the 
United States or to testify in his official capacity or produce official 
records on behalf of parties other than the United States. We do not 
feel, however, that this provision requires a result different from that 
here reached. The legislative history of 5 U.S.C. 6322(b) demonstrates 
clearly that its purpose was to transfer to Title 5 of the U.S. Code 
previously existing authority in Title 28 which related to the official 
duty status of employees acting on behalf of the United States or the 
District of Columbia and to extend that same status to employees act- 
ing on behalf of parties other than the United States or the District 
of Columbia. Thus, the purpose of 5 U.S.C. 6322(b) was simply to 
restate certain existing authority and to extend that authority to an 
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additional situation. See S. Rept. No. 91-1371, 8, and H. Rept. No. 
91-414, 4. In view of this history we do not feel that the language in 
5 U.S.C. 6322(b) requires the reinstatement to duty of these suspended 
employees. This position is in harmony with our previous ruling re- 
garding similar language in the case of jury service where, in deciding 
appropriate payments, the determining factor was the duty status of 
the employees at the time they were called to perform the service. 20 
Comp. Gen. 276 (1940). 

Accordingly, during their suspensions, the agents may not be re- 
stored to duty for the periods they spent testifying before either the 
grand jury or in the criminal cases for the purpose of paying them 
their regular salaries or their travel expenses under 5 U.S.C. 5751. 
They are, however, entitled to be paid and to retain any witness fees 
that would be nayable to non-Government employees appearing as 
witnesses in such proceedings. 


[ B-180146 J 
Contracts—Protests—Timeliness—Overseas Mailing 


Even though a request by a disappointed bidder for review of procurement proce- 
dures need not contain the exact words of protest to be characterized as a bid 
protest, the fact that the protest was received more than 5 working days after 
the protester knew the basis for protest makes the protest untimely, notwith- 
standing the fact that the late filing was caused by the time required to mail 
the letter from the protestor’s overseas office, since 4 CFR 20.2(a) specifically 
cautions protesters to transmit protests in that manner which will assure earliest 
receipt. 


In the matter of Johnson Associates Inc., January 30; 1974: 


Request for proposals (RFP) No. 98764 was issued by the Agency 
for International Development (AID), United States Department 
of State. Johnson Associates Inc. (Johnson), a firm located in Saigon, 
South Vietnam, submitted a proposal which was received by AID 
and was deemed unacceptable by the contracting officer. Johnson was 
advised of this fact by a letter from the contracting officer dated 
October 17, 1973, which Johnson states it received on November 15, 
1973. 

On November 15, Johnson sent. a letter to the contracting officer 
registering its protest against the rejection of its “late” proposal. A 
copy of this letter was sent to our Office with a cover letter which in 
pertinent part read: 


I enclose copies of correspondence about a matter which I believe warrants 
the attention of your office. 


* * * * * * * 


I believe a review of the enclosed file will be enlightening to your office. 
While the enclosed are self explanatory, additional details are available upon 
request. 

Your comments and suggestions will be much appreciated. 
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For the purposes of GAO consideration, a request by a disappointed 
bidder for our review of the procurement need not contain the exact 
words of protest before it can be characterized as a bid protest. See 
B-176717(1), February 8, 1973; 4 CFR 20.1(b). Consequently, we 
have treated the issues set forth in Johnson’s November 15 letters as 
a protest before our Office. However, we must consider the protest to 
be untimely in accordance with our Interim Bid Protest Procedures 
and Standards, 4 CFR 20, et seg. (copy enclosed). 

Section 20.2(a) states that: 

* * * bid protests shall be filed not later than 5 days after the basis for 
protest is known * * * The term “‘filed’’ as used in this section means receipt in 
the * * * General Accounting Office * * * and protestors are, _ therefore, 
cautioned that the protests should be transmitted or delivered in that manner 
which will assure earliest receipt. [Italic supplied. ] 

Section 20.12 defines “days” as “working days.” 

Johnson indicates its awareness of this basis for protest by its 
November 15 letters. However, the protest was not received here until 
November 26, 1973—more than 5 working days after Johnson learned 
of the rejection of its proposal. While the delay in transmitting the 
protest may have been caused in part by the distance involved in 
sending a letter from Saigon to Washington, as noted above, pro- 
testors are cautioned to transmit protests in a manner which will 
assure earliest receipt. 

For the reasons noted above, this matter is not properly for con- 
sideration by the General Accounting Office. Accordingly, we are 
closing our file on the matter without consideration of the merits of 
the protest. 


[ B-178748 J 


Pay—Retired—Annuity Elections for Dependents—Death of 
Member—Prior to Receipt of Election 


A member of the uniformed services retired prior to the effective date of the 
Survivor Benefit Plan, Public Law 92-425 as amended by Public Law 93-155, 
who executed an election within 1 year to provide an annuity for his widow but 
died prior to the receipt of the election in the administrative office made a 
valid election where the election document had been signed in the presence of 
witnesses and the election form had passed from the member's control prior to 
his death, and furthermore, sections 3(b) and 3(e) provide that an election 
made within 18 months of the effective date of the act is effective when received 
by the Secretary concerned. 


To J. J. Burkholder, January 31, 1974: 


Further reference is made to your letter dated May 3, 1973 (file 
reference RP—JJB-dm 3 May 1973), with enclosures, requesting an 
advance decision as to the propriety of paying a survivor benefit an- 
nuity to Mrs. Doris A. Howell, widow of the late Lieutenant Colonel 
Preston E. Howell, United States Marine Corps, retired, and to Mrs. 
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Shirley Fordham, widow of the late Captain Palmer B. Fordham, 
United States Marine Corps, retired, under the provisions of the Sur- 
vivor Benefit Plan, 10 U.S.C. 1447-1455, as added by Public Law 92- 
425, September 21, 1972, 86 Stat. 706, in the circumstances described. 
The request has been assigned Control No. DO-MC-1188 by the De- 
partment of Defense Military Pay and Allowance Committee. 

You say that Lieutenant Colonel Howell was transferred to the 
Temporary Disability Retired List on June 1, 1970, and that he died 
on December 13, 1972. You also say that a Survivor Benefit Plan 
Election Certificate, signed by the member and dated December 11, 
1972, was received at the Marine Corps Finance Center at 10:47 a.m. 
on December 15, 1972. The envelope in which the election was mailed 
was not retained and therefore a postmark date is not available. 

You say that Captain Fordham was transferred to the retired list 
of Regular Officers of the Marine Corps on July 1, 1959, and that he 
died on March 1, 1973. You also say that a Survivor Benefit Plan Elec- 
tion Certificate, signed by the member and dated February 28, 1973, 
was received at the Finance Center at 12:17 p.m., March 5, 1973. 
The envelope in which the certificate was mailed in Captain Ford- 
ham’s case bears a metered cancellation of February 28, 1973, and a 
postal service cancellation of March 2, 1973. 

In your letter you point out that section 3(b) of Public Law 92-425 
(10 U.S.C. 1448(a)) provides that a person who is entitled to retired 
or retainer pay on the effective date of the act may elect to participate 
in the Plan before the first anniversary of that date. You also note that 
section 601.b of the interim regulations drafted by the Department of 
Defense provides that any person entitled to retired pay on September 
21, 1972, may elect to participate in the Plan before September 21, 1978, 
and the effective date of such an election shall be the date of receipt by 
the office administering payment of retired pay. 

In connection with the above regulation, you say that the Committee 
Counsel of the Department of Defense Military Pay and Allowance 
Committee in a memorandum dated December 8, 1972, stated that since 
the U.S. mail would be the means by which retirees ordinarily will 
effect delivery of their elections to the Finance Centers, the date of 
postmark may be considered as the date of receipt at the Finance 
Center. 

In view of the above, you ask whether the election of Lieutenant 
Colonel Howell and Captain Fordham may be considered valid since 
they were received in the Finance Center subsequent to the dates of 
their deaths. In the event the postmark may be considered as the date 
of receipt, you express doubt regarding the validity of Lieutenant 
Colonel Howell’s election since the envelope was not retained. In Cap- 
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tain Fordham’s case you ask whether the metered cancellation or the 
postal service cancellation would be appropriate for use as an effective 
date if a postmark may be construed as the effective date. 

In a letter dated May 23, 1973, forwarding your letter to this Office, 
the Head of the Disbursing Branch, Fiscal Division, United States 
Marine Corps, expresses doubt in the matter, citing subsection 3(e) 
of Public Law 92-425 which provides that an election to participate 
“is effective on the date it is received by the Secretary concerned.” It 
is also pointed out in that letter that in 44 Comp. Gen. 186 (1964) we 
held, in construing language similar to that contained in subsection 
3(e), that an election under section 201(f) of the Dual Compensation 
Act (5 U.S.C. 3102(g) (1964 ed.)) had to have been received in the 
department concerned on a certain date in order to be effective. 

As indiacted above, the Survivor Benefit Plan in subsection 3(b) 
of Public Law 92-425 provides that a person receiving retired pay on 
the effective date of the act may elect to participate in the Plan before 
the first anniversary of that date. 

Since receipt of the above-mentioned letter dated May 23, 1973, sub- 
section 3(b) has been amended by section 804 of Public Law 93-155, 
enacted November 16, 1973, 87 Stat. 615, to extend the 1-year period to 
18 months from the date of enactment of the Survivor Benefit Plan, 
or, March 21, 1974. 

In this connection, subsection 3(e) of the Plan provides in pertinent 
part: 

(e) An election made under subsection (a) or (b) of this section is effective 
on the date it is received by the Secretary concerned * * 

In the cases of both Lieutenant Colonel Howell and Captain 
Fordham, while it appears that they died prior to the receipt of the 
election in the office administering the program, it appears reasonably 
clear that the members signed the documents in the presence of wit- 
nesses and that the election forms passed from their control prior to 
their deaths. 

Since the above-cited subsections require only that elections be made 
prior to the expiration of the period authorized by the act for making 
elections and only that such elections be received in the appropriate 
administrative office in order to be effective, it is our view that such 
requirements have been fully complied with in both cases. 

Therefore, under the specific circumstances of the cases as set forth 
in the submission as viewed in light of subsections 3(b) and 3(e) of 
the act, the widows of both deceased members may be paid the an- 
nuities elected by their late husbands and your questions are answered 
accordingly. 
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Contracts—Protests—Abeyance Pending Court Action—Considera- 
tion Nonetheless by General Accounting Office 


Where a protester filed a complaint with the United States District Court, Dis- 
trict of Delaware, grounded.on the same contentions raised in the protest, and 
sought inter alia a preliminary injunction, while the court’s order denying the 
injunction did not specifically mention the General Accounting Office (GAO), 
and the GAO policy is not to issue a decision on the merits of a protest. where 
the issues involved are likely to be disposed of in litigation before a court of com- 
petent jurisdiction, the protest is nonetheless for consideration on the merits be- 
cause the court seeks GAO’s expertise prior to further litigation developments. 
Similar issues in a second protest, which are the subject of a separate suit in the 
same court, are also for consideration on the merits. 


Contracts—Labor Stipulations—Service Contract Act of 1965— 
Applicability of Act—Keypunch Operators, ete. 


Solicitations for keypunching, verifying services, document sorting, and source 
data conversion that have as their principal purpose providing services are not 
excluded from the coverage of the Service Contract Act as procurements of sup- 
plies, but the applicability of the act is doubtful for a different reason, that is 
the workers covered by wage determinations are clerical employees, and ac- 
cording to the holding in 53 Comp. Gen. 370 the act and its legislative history 
indicate the “service employee” concept covers only “blue collar” workers. How- 
ever, since the act does not specifically prohibit the classification of clerical 
workers as service employees, the present protest also is denied. 


Contracts—Labor Stipulations—Service Contract Act of 1965— 
Minimum Wage, etc., Determinations—Locality Basis for Deter- 
mination 


A. bidder that is not located in Government facilities areas for which a Service 
Contract Act wage determination has been provided is nevertheless bound by the 
determination, since the solicitation terms indicate that wage obligations are 
fixed by whatever determination,is attached to the solicitation, and an exemp- 
tion for an “outside” bidder is lacking, and although the Department of Labor’s 
view that “locality” means the locality of a Government installation in a pro- 
curement of this type was criticized in 53 Comp. Gen. 370, this view remains the 
settled interpretation of the issue at present. 


Bidders—Qualifications—Geographical Location Requirement 


The contention that the contracting agency’s needs do not justify the scope of the 
75-mile geographical restriction in the invitation for bids and the allegations that 
protester’s past experience shows it can meet the requirements of the specifica- 
tions do not furnish the basis to conclude the use of the limitation was an abuse 
of discretion, since stating the restriction in terms of a mileage radius rather 
than highway miles represents a reasonable approach, and the fact that the 
protester might be able to meet the requirements does not per se render the re- 
striction unreasonable, as determining whether certain needs justify a particu- 
lar restriction is a matter of agency judgment, and adequate competition was 
apparently generated. 


In the matter of Descomp, Inc., January 31, 1974: 


On June 8, 1973, the Department of Housing and Urban Develop- 
ment (HUD) issued invitation for bids (IFB) H-2-74, which solic- 
ited bids on two separate requirements, each involving an indefinite 
quantity of keypunching and verifying services for both cards and 
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magnetic tapes. On August 31, 1973, the United States Civil Service 
Commission (CSC) issued solicitation CS-IFB—04-74, which solicited 
bids for data conversion services of Central Personnel Data File Mate- 
rial (approximately 3.3 million documents) to either punched cards or 
magnetic tape at the bidder’s option. Both IFB’s contained Service 
Contract Act provisions and attached wage determinations, discussed 
mypra. 

By letter of June 20, 1973, Descomp protested against certain terms 
of the HUD solicitation and by letter of September 13, 1973, counsel 
for Descomp protested against certain terms of the CSC solicitation. 
The issues raised in the protests are similar and involve, inter alia, the 
Service Contract Act of 1965, 41 U.S. Code 351 note. Essentially, 
Descomp has contended that because the solicitations call for supplies, 
not services, the act is inapplicable, and that even if it is applicable, the 
attached wage determinations covering localities in the Washington, 
D.C., area are inapplicable to Descomp, which is located in Bear, 
Delaware. In addition, the protestor has objected to a provision in the 
CSC solicitation which states that bids will be considered only from 
concerns whose work facilities are located within 75 miles of the 
United States Capitol Building. 

Bids on the HUD solicitation were opened June 25, 1973, and the 
agency proceeded to award contracts to the low bidders on each of the 
two specified requirements on June 29, 1973. Bids on the CSC solicita- 
tion were opened September 14, 1973. In a letter to this Office dated 
October 16, 1973, the Director of Bureau of Management Services 
advised that CSC intended to proceed to make an award to the low 
responsive bidder, Milmark Services, Inc., by November 1, 1973. 

On or about October 26, 1973, the protestor filed Civil Action No. 
4751 (DESCOMP, INC., a Delaware corporation, v. ROBERT 
HAMPTON, Chairman of U.S. Civil Service Commission) in the 
United States District Court for the District of Delaware. The com- 
plaint was grounded upon the same objections to the IF B made in the 
protest and plaintiff requested that the court issue a temporary 
restraining order restraining defendant from awarding the contract ; 
that the court render a declaratory judgment stating that the Service 
Contract Act is inapplicable or, alternatively, that the wage rate to be 
paid is that of the Wilmington, Delaware, area; and that defendant. be 
preliminarily and permanently enjoined from imposing the require- 
ment of the Service Contract Act on plaintiff or, alternatively, en- 
joined from imposing on plaintiff the Washington, D.C., wage rate 
schedule. 

We have been advised that a motion for a temporary restraining 
order was denied October 31, 1973. Also, the court, on November 13, 
1973, issued an order denying the motion for a preliminary injunction, 
concluding that plaintiff had failed to establish a cause of action upon 
which it had a likelihood of success. The order stated that the court 
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was convinced that the contract is essentially one for performing 
services; that the court believed that the wages which would be appli- 
cable would be those which prevail or are minimum wages at the loca- 
tion where the work is being performed ; and that defendants possessed 
the authority to establish the 75-mile geographic limitation and the 
limitation was not without a rational basis. While the order did not 
specifically mention our Office, and while it is our policy not to issue a 
decision on the merits of a protest where the material issues involved 
are likely to be disposed of in litigation before a court of competent 
jurisdiction, we have received a letter dated November 28, 1973, from 
the Chief Judge of the court, stating that the court would appreciate 
the exercise of GAO’s expertise in this matter prior to any further 
developments in the litigation. Accordingly, we will consider this pro- 
test on the merits at this time. 

Also, we have been informally advised that on December 3, 1973, 
the protestor filed suit against the Honorable James Lynn, Secretary 
of HUD, in the United States District Court, Delaware, Plaintiff 
sought declaratory relief, alleging that defendant abused his discretion 
in requiring plaintiff to bid on IFB H-2-74 based upon the Washing- 
ton, D.C., wage rates in the solicitation rather than upon prevailing 
wages in Wilmington, Delaware, or upon the Fair Labor Standards 
Act (29 U.S.C. 201) minimum wage. This issue is also raised in 
Descomp’s protest against the HUD solicitation. While the court has 
not requested our decision on this matter, since the issues involved 
here are similar to those in the CSC procurement, we will also consider 
the protest against the HUD solicitation on the merits at this time. 

For the reasons which follow, the protests are denied. 

The initial contention is that the Service Contract Act of 1965, 41 
U.S. Code, 351, e¢ seg., is not applicable to these procurements because 
the solicitations do not involve the awards of contracts for services. 
The act provides generally that every contract (and any bid specifica- 
tion therefor) entered into by the United States or the District of 
Columbia in excess of $2,500, with certain exceptions, the principal 
purpose of which is to furnish services in the United States through 
the use of service employees, shall contain a provision specifying the 
minimum monetary wages and fringe benefits to be paid the various 
classes of service employees in the performance of the contract as 
determined by the Secretary of Labor in accordance with the pre- 
vailing rates for such employees in the locality. 

Descomp believes that the current contracts are for supplies—the 
production of punched cards. The protestor cites several of the De- 
partment of Labor’s rules relating to the administration of the act in 
this regard, including 29 CFR 4.134(c), which states that contracts 
for printing, reproduction or duplicating ordinarily involve the fur- 
nishing of materials, not services. 
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From examination of the solicitation terms stating the work to be 
performed, and from the nature of the work as indicated by considera- 
tion of each solicitation as a whole, we think it is clear beyond doubt 
that the principal purpose of the contracts awarded under the solici- 
tation is to provide services. Page 1 of the HUD solicitation, the 
standard form 33, states that the solicitation is for keypunching and 
verifying services, pickup and delivery services and supplies incidental 
to the performance of these services. In addition, section IV of the 
IFB states that the Government will furnish to the contractor the 
magnetic tape. The CSC solicitation at page 5 states that bids are 
solicited for “DOCUMENT SORTING” and “SOURCE DATA 
CONVERSION” of documents. The solicitation also states at page 7 
that if performance is by magnetic tape, the work processed onto the 
contractor’s tapes will be transferred to CSC’s tapes, and the con- 
tractor’s tapes will be returned to him. In short, the Government does 
not appear to be procuring a quantity of printed, reproduced, or 
duplicated material. Rather, the work involves the transfer or con- 
version of information from documents into punched card or tape 
form. Moreover, it is apparent that no magnetic tape at all is being 
purchased, and that the punched cards are merely supplies furnished 
incidental to the services. 

Though it is clear that the principal purpose of the present contracts 
is to provide services, the applicability of the act is a matter of serious 
doubt for the reasons stated in our previous decision to Descomp. 53 
Comp. Gen. 370 (1973). That case involved a keypunch solicitation 
where the Department of Labor had issued wage determinations cover- 
ing the same types of clerical employees involved here—keypunch 
operators, clerks, secretaries, stenographers, switchboard operators, 
computer operators and draftsmen. The decision questioned whether 
such employees were intended to be included within the act’s definition 
of “service employee,” since the statutory language and legislative 
history indicate that “service employee” was meant to refer-to workers 
generally described as “blue collar.” We recommended that the Secre- 
tary of Labor present the matter to Congress with a view towards 
otbaining clarifying legislation. The position we expressed in that 
decision is fully applicable to the instant procurements; however, since 
the statutory language does not specifically prohibit the Department of 
Labor from classifying clerical workers as service employees, we con- 
clude here, as we did in 53 Comp. Gen. 370, supra, that the protest on 
this issue must be denied. 

The protestor also contends even if the procurement is subject to 
the Service Contract Act, the attached wage determinations covering 
localities in the Washington, D.C., area are inapplicable to it. Descomp 
points out that the language of the act and the legislative history 
indicate that “locality” refers to the area where the contract is per- 
formed. The protestor also refers to a Labor Department regulation, 
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29 CFR 4.5, which states that every contract shall contain an attach- 
ment. specifying the minimum wages and fringe benefits to be paid 
service employees thereunder and to 29 CFR 4.153, which states in part 
that a contract may be exempted from the wage and fringe benefit 
determinations of section 2(a) (41 U.S.C. 351(a)) of the act if there 
is no currently applicable wage and fringe benefit determination for 
the “locality.” The protestor concludes that, since the solicitations con- 
tained no attached wage and fringe benefit determinations for its 
locality, Descomp, were it awarded the contract, would be bound to 
pay only the Fair Labor Standards Act minimum wage. 

Both solicitations contained the following Service Contract Act 
provisions prescribed by section 1—-12.904-1 of the Federal Procure- 
ment Regulations (FPR), quoted here in pertinent part : 

This contract, to the extent that it is of the character to which the Service 
Contract Act of 1965 (79 Stat. 1034, 41 U.S.C. 351) applies, is subject to the 
following provisions and to all other applicable provisions of the Act and regu- 
lations of the Secretary of Labor thereunder. 

(a) Compensation. Each service employee employed in the performance of 
this contract by the Contractor or any subcontractor shall be paid not less than 
the minimum monetary wage and shall be furnished fringe benefits in accord- 
ance with the wages and fringe benefits determined by the Secretary of Labor 
or his authorized representative, as specified in any attachment to this con- 
cone. 

Me & * CS * oo ae 


(d) Minimum wage. In the absence of a minimum wage attachment for this 
contract, neither the Contractor nor any subcontractor under this contract shall 
pay any of his employees performing work under the contract (regardless of 
whether they are service employees) less than the minimum wage specified by 
section 6(a) (1) of the Fair Labor Standards Act of 1938. Nothing in this pro- 
vision shall relieve the Contractor or any subcontractor of any other obligation 
under law or contract for the payment of a higher wage to any employee. 


Attached to the HUD IFB was wage determination No. 72-117 
(Rev. 3), dated May 15, 1973, covering 29 classes of employees for the 
District of Columbia locality. The determination states that it is also 
applicable to two other localities: a suburban Virginia area (Arling- 
ton, Fairfax, Loudoun and Prince William Counties, and the inde- 
pendent cities of Alexandria, Fairfax and Falls Church), and a sub- 
urban Maryland area (Charles, Montgomery and Prince Georges 
Counties). Attached to the CSC IFB were three wage determinations, 
ach covering 35 classes of employees and each dated August 27, 1973: 
No. 72-117 (Rev. 4) (D.C. locality), No. 72-118 (Rev. 4) (Maryland 
locality described above), and No. 72-119 (Rev. 4) (Virginia locality 
lescribed above). The minimum hourly wages appear to be identical 
in these three determinations and each stated that its applicability 
extended to the other two localities also. 

In essence, we believe Descomp’s objection is that the procuring 
agencies erred in interpreting the Service Contract Act clauses and 
wage determinations as being binding on bidders located outside the 
localities for which wage determinations were provided. In this re- 
gard, the protestor has indicated that it inquired of the procuring 
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agencies whether it should bid based on the assumption that the at- 
tached wage determinations would govern its obligations in respect 
to wage rates if it were awarded the contracts and received affirmative 
replies. Descomp states that it computed its bid prices based on these 
assumptions. As to the CSC solicitation, Descomp alleges that it 
could have bid $42.90 per thousand units instead of its actual bid, $55 
per thousand units. 

From the terms quoted above and the applicable regulations, it is 
clear that a contract can be exempted entirely from the minimum wage 
requirements of section 2(a) of the act where the Secretary has prop- 
erly declined to issue a wage determination. See, for example, Kentron 
Hawaii, Limited v. Warner, 480 F. 2d 1166 (D.C. Cir., 1973); 46 
Comp. Gen. 278 (1966). The present cases are somewhat different since 
they involve procurements of services to be performed at the location 
of the successful bidders where wage determinations have been issued 
only for localities wherein the Government agencies for which the 
services are to be performed are located. Some, but not all, of the bid- 
ders’ work facilities are within these areas. The question arises as to 
whether a bidder, such as Descomp, which is not located in one of the 
localities for which determinations have been provided would be ex- 
empted from those determinations. 

In our view, the Service Contract Act provisions bound Descomp 
and similarly situated bidders to pay wage rates in accordance with 
the attached wage determinations. We note in this regard that the 
terms quoted in paragraph (a) above indicate that the wage rate obli- 
gations are fixed by whatever determinations are attached to the 
solicitation. Moreover, there is no specific provision in the contract 
to suggest that a bidder located outside the localities specified in the 
attached determinations is not bound by the determinations. 

While this result is somewhat anomalous, it is supported not only 
by the contract terms but also by the Department of Labor’s interpre- 
tation of the “locality” basis of wage determinations. This issue was 
considered in 53 Comp. Gen. 370, supra, where we pointed out that in a 
procurement of services which can be rendered at the location of the 
successful bidder, wherever it may be, it is the Department of Labor’s 
practice to issue wage determinations based on the location of the 

rovernment facility for which the services are being performed. Since 
neither the language of the act nor the legislative history offers sup- 
port for this interpretation, our decision criticized this practice and 
recommended that the Department present the issue to Congress with 
a view towards obtaining clarifying legislation. However, we con- 
cluded that the act did not specifically prohibit the practice. Thus, 
this approach to the “locality” problem represents the settled interpre- 
tation of this issue at the present time. The regulations Descomp has 
cited, for example, 29 CFR 4.153, are not inconsistent with the procur- 
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ing agencies’ interpretation of the solicitation terms when read in light 
of the Department of Labor’s construction of the term “locality.” 

The foregoing interpretation was adopted by the Department of 
Labor in a Service Contract Act opinion dated December 19, 1967, 
and, to our knowledge, has been followed since that time. The General 
Counsel of HUD, in his letter to our Office dated August 10, 1973, 
cited the Labor Department practice of issuing wage detetermina- 
tions based on the location of the Government facility in his response 
to the protest. However, the application of this practice is apparently 
a matter of confusion on the part of CSC. The CSC contracting officer, 
in a statement dated October 15, 1973, indicates that it is his belief 
that the attached wage determinations were not binding on Descomp. 

It is noted that the General Services Administration solicitation 
considered in 53 Comp. Gen. 370, supra, included a specific statement 
that the wage rate paid must correspond to the location of the agency 
and not to the location of the contractor. While we do not find that the 
lack of a specific provision of this kind in the instant solicitations mis- 
led bidders or rendered the attached wage determinations not binding 
on Descomp, in our view, it would have been better to include a provi- 
sion of this kind in the solicitations. 

As for the objection to the 75-mile geographic restriction contained 
in the CSC solicitation, we note that the basic principle underlying 
Federal procurement is that full and free competition is to be maxi- 
mized to the fullest extent possible in order to provide qualified sources 
with an equal opportunity to compete for Government contracts. See 
41 U.S.C. 253 and FPR sec. 1-1.301-1. However, it is well established 
that legitimate restrictions on competition may be imposed where the 
needs of the procuring agency so require. 42 Comp. Gen. 102 (1962). It 
has long been the rule that it is the province of the individual agency to 
determine its needs and draft proper specifications reflecting those 
needs. 17 Comp. Gen. 554 (1938). We have stated that such determina- 
tions will not be questioned by our Office in the absence of demon- 
strated fraud or clearly capricious action. 49 Comp. Gen. 857, 862 
(1970). 

In accordance with these principles, we have held that geographic 
restrictions need not be regarded as unduly restrictive where they rep- 
resent the actual needs of the procuring agency. B—-157053, August 2, 
1965. For example, in B-160571, January 4, 1967, where the IFB 
called for printing and binding services and stated that only bids from 
firms in Washington, D.C., “or contiguous areas” would be considered, 
we denied the protest of a bidder located in Gambrills, Anne Arundel 
County, Maryland, in view of the agency’s assertions that close per- 
sonal contact with the printer was regarded as essential, and that the 
minimum 45 minutes’ commuting time to Gambrills was excessive. 
Decision B-178600, August 16, 1973, involved a solicitation calling for 





Comp.Gen.} DECISIONS OF THE COMPTROLLER GENERAL 529 


automatic data processing services and stating that bids specifying 
performance outside the Metropolitan Washington, D.C., area (an 
area identical in size with the three Service Contract Act. localities 
specified in the instant CSC procurement) would be rejected as non- 
responsive. The protestor questioned the necessity of the restriction 
and contended it could perform from a location outside the designated 
area. However, we concluded that in view of the reasons cited by 
the agency, including the need for close liaison between the Govern- 
ment and the contractor and the need for adequate control over source 
documents, a reasonable basis had been established for the restriction. 

In the present case, the contracting officer has indicated that the use 
of the 75-mile limitation was based on the following reasons: 

1. Source documents to be converted are sensitive and are not replaceable. 
They must be maintained under rigid and constant controls. Because of the high 
volume of source documents flowing to and from contractor facilities, the ability 
to exercise the degree of control which is essential to prevent document loss is 
relatable to the distance of contractor facilities from the Commission building. 

2. Whenever control procedures detect a suspected loss of documents, the 
circumstances must be investigated and every effort must be made to locate and 
recover any lost documents. This includes travel to the contractor’s site. the 
cost of which is directly relatable to the distance of contractor facilities from 
the Commission building. 

3. Specifications for data conversion are subject to change. The technical as- 
pects of specification changes must be coordinated personally by our people 
with contractor personnel. Here again, the greater the distance to contractor fa- 
cilities, the greater the cost. 

4. Control of source documents and data conversion media requires daily 
telephone conversations between our control clerks and contractor control and 
supervisory personnel. A contractor paying long distance rates might be inclined 
to limit calls arbitrarily. This could lead to unresolved misunderstandings rela- 
tive to the work in progress at the contractor’s site, the results of which could 
be disastrous in terms of meeting critical due dates. 

5. During prior use of the 75 mile limit, adequate competition has been ex- 


perienced as in the case of Solicitation CS-IFB—04-73 which covered fiscal year 
1973 CPDF requirements and resulted in receipt of twelve (12) bids. 


In affidavits and a legal memorandum submitted to the District 
Court in connection with the litigation described above, Descomp 
offered evidence refuting the contracting officers’ justification. The 
protestor contends that control of documents cannot be so critical a 
need if the agency allows them to be shipped up to 75 miles, and that 
there is no reason why the limit could not be extended further; it 
points out that the town of Bridgeville, Delaware, is within the 75-mile 
radius but is 93 highway miles from the Capitol; it contends that 
solicitations issued by other Government agencies have not contained 
this limitation ; and it believes the restriction may result in inadequate 
competition. Further, Descomp points out that it can meet the agency’s 
need for close contact since it makes daily pickup and delivery trips 
to Washington; that it has performed contracts requiring handling of 
secret Department of Defense documents; and that it has never lost 
a Government document. 

Initially, we think that a geographic restriction stated in terms of 
a certain radius of miles from a well-known point such as the Capitol 
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Building represents a reasonable approach. This method enables pros- 
pective bidders to readily ascertain whether they can comply with the 
requirement and provides a clear standard for agency determination of 
whether a particular bidder is in compliance. A restriction stated in 
terms of highway miles, for example, would not serve these ends nearly 
as well. 

As for the allegations that Descomp is able to meet the agency needs 
for close contact and document control, we do not believe that these 
contentions, even if true, establish that CSC acted arbitrarily or capri- 
ciously in establishing the 75-mile limitation. Wherever a limitation 
of this type is used there exists the possibility that one or more poten- 
tal bidders beyond the limit could meet the Government’s needs. 
Agency officials should, of. course, give consideration to extending the 
limit to the broadest scope consistent with their needs. It is apparent, 
however, that as the limit is extended, the probability increases that 
at some point a contract will be awarded, the performance of which 
entails the administrative difficulties which have been envisioned. 

Determining the proper scope of a particular geographic restric- 
tion which is believed to be required because of certain administrative 
needs is a matter of judgment and discretion involving consideration 
of the services being procured, past experience, market conditions and 
other factors. In view of the reasons cited by the contracting officer, and 
the fact that 17 bids were received and award was made at a price of 
$43 per thousand as compared to $51.65 per thousand under the previ- 
ous year’s contract, we see no basis to conclude that the use of the 
75-mile limitation was an abuse of discretion. 

Lastly, the protestor has raised a question whether obligating it 
to pay wage rates in accordance with the Service Contract Act wage 
determinations would result in a violation of Executive Order 11615, 
August 15, 1971, which stabilized wages and salaries. Since Descomp 
was not awarded the contracts, the question of its possible violation 
of stabilization standards—a matter for determination by the. Cost 
of Living Council—would not arise in the present case. In this connec- 
tion, the Economic Stabilization Act of 1970, as amended (Public 
Law 92-210, December 22, 1971, 85 Stat. 743), which is the basis of 
Executive Order 11615 and superseding Executive orders, specifically 
provides in section 203(f)(2) (12 U.S.C. 1904) that. the authority 
conferred shall not be exercised to preclude the payment of any in- 
crease in wages required in order to comply with wage determina- 
tions made by any agency in the executive branch of the Government 
pursuant to law for work performed under contracts with the United 
States. The regulations of the Cost of Living Council are consistent 
with the statute in this respect. See 6 CFR 101.103 (a) (2) (i). In view 
of the provisions of the act and the regulation, it appears doubtful that 
a violation would be found under the circumstances. 
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[ B-179188 J 


Compensation—Aggregate Limitation—GS-—18 General Schedule— 
Application 

The determination of the applicability of section 7(d)(1)(A) of the Federal 
Advisory Committee Act to the Executive Director of the National Advisory 
Council on Vocational Education who is paid $36,000 per year plus a yearly contri- 
bution of $6,888 towards retirement is not necessary, since the authority of the 
Council to hire without regard to civil service laws does not authorize the Council 
to compensate him without regard to the Classification Act. However, the matter 
should be submitted to the Civil Service Commission which has the jurisdiction 
to make final determinations as to the applicability of the Classification Act, and 
upon determination of the proper rate of pay, a request for waiver of any errone- 
ous payments, if over $500, may be submitted to the General Accounting Office. 
To the Secretary of Health, Education, and Welfare, January 31, 


1974; 


Reference is made to a letter dated July 12, 1973, from the Assistant 
Secretary for Administration and Management, Department of 
Health, Education, and Welfare, requesting our decision as to whether 
under the requirements of the Federal Advisory Committee Act, 5 U.S. 
Code App. 1, section 1 e¢ seg., the salary of the Executive Director 
of the National Advisory Council on Vocational Education must be 
reduced. 

It appears that the Council hired its present Executive Director 
under the provisions of section 104(a) (4) of the Vocational Education 
Amendments of 1968, Public Law 90-576, October 16, 1968, 82 Stat. 
1064, 1067, 20 U.S.C. 1244(a) (4) which authorize the Council to en- 
gage such technical assistance as may be required without regard to the 
civil service laws. When the present Executive Director was hired, the 
Council apparently negotiated with him the salary he was to receive. 
The Council apparently does not consider the Executive Director to 
be eligible for civil service retirement or other Federal employee bene- 
fits and presently he receives an annual salary of $36,000 plus payments 
toward retirement amounting to $6,888 per year. Thus, the total com- 
pensation of the Executive Director amounts to $42,888 per year. 

Since the payments to the Executive Director exceed $36,000 per 
year—the compensation authorized for employees in grade GS-18— 
the Assistant Secretary for Administration and Management has ques- 
tioned whether section 7(d) (1) (A) of the Federal Advisory Commit- 
tee Act, 5 U.S.C. App. 1, 7(d)(1)(A) (supp. II), which provides 
that no member of any advisory committee or its staff shall receive 
compensation at a rate in excess of that specified for GS-18 of the 
General Schedule under 5 U.S.C. 5332 is applicable to the Executive 
Director’s position. If that restriction is applicable the Assistant Secre- 
tary requests our decision as to the effect of its application on the 
Executive Director’s compensation. 

Before considering the effect of the Federal Advisory Committee 
Act on the compensation of the Executive Director we must examine 
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the basic authorities for appointment in the civil service and the pro- 
vision under which he was appointed. Unless otherwise excepted, the 
provisions of the Classification Act of 1949, 63 Stat. 954, as amended, 
now codified generally in chapters 51 and 53, Title 5, U.S. Code, apply 
to all civilian positions and employees in or under an agency. See 5 
U.S.C. 5102 and 5331. In this regard 5 U.S.C. 5102(a) defines “em- 
ployee” as an individual employed in or under an agency and the defi- 
nition of an “agency” under this section includes an Executive agency 
which is defined in 5 U.S.C. 105 to include “an Executive department, 
a Government corporation and an independent establishment.” 

Accordingly, it appears that personnel employed by the Council 
are civilian employees in or under'an agency and are subject to the 
provisions of Chapter 51 and subchapter III (General Schedule Pay 
Rates) of Chapter 53 of Title 5, U.S. Code, unless otherwise excepted. 

Section 1244(a) (4) of Title 20, U.S. Code, authorizes the Council 
to engage technical assistance as follows: 

The Council is authorized without regard to the civil service laws, = engage 

technical assistance as may be required to carry out its functions * * *. 
Our Office has held that the civil service laws and regulations, having 
to do with appointments, and the provisions of the Classification Acts 
of 1923 (5 U.S.C. 661 (1946 ed.) ) and 1949, having to do with the fixing 
of salary rates, are separate and distinct statutes with entirely different 
scopes and purposes. 17 Comp. Gen. 578 (1938) and 31 Comp. Gen. 314 
(1952). Although those provisions And the Classification Act were in- 
corporated in the codification of Title 5, U.S. Code, we do not believe 
that the wording of the 1968 act may be viewed as being broader in 
scope than was previously the case by virtue of that codification. Since 
20 U.S.C. 1244(a) (4) only authorizes the Council to engage technical 
assistance without regard to civil service laws and does not specifi- 
cally exempt any personnel so appointed from the provisions of the 
Classification Act or the provisions of Title 5, U.S. Code, dealing with 
compensation, it appears that the Executive Director employed by 
the Council is subject to the salary fixing provisions of subchapter ITI 
of Chapter 53 of Title 5, U.S. Code. 

Since it appears that the Executive Director of the Council is sub- 
ject to the provisions of Chapter 51 and subchapter III of Chapter 53 
of Title 5, U.S. Code, and the maximum salary payable under these 
provisions is $36,000, it is not necessary to consider the applicability 
of section 7(d) (1) (A) of the Federal Advisory Committee Act to the 
Executive Director’s position at this time. However, 5 U.S.C. 5103 
vests in the Civil Service Commission the jurisdiction to determine 
finally the applicability of the classification provisions to specific posi- 
tions and employees. We therefore suggest that an authoritative ruling 
be obtained from the Commission on this matter as well as on the 
question whether he is subject to the civil service retirement provisions. 
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After the proper rate of pay for the Executive Director has been 
established and the amount of the Director’s indebtedness has been de- 
termined, such indebtedness may be considered for waiver in accord- 
ance with 5 U.S.C. 5584 and subchapter G of chapter I of title 4, Code 
of Federal Regulations. 


[ B-180039 J 


Contracts—Protests—Procedures—Interim Bid Protest Procedures 
and Standards—Constructive Notice 

A protest alleging that the estimated quantities in an invitation for bids to pre- 
pare personal property for shipment or storage and to handle intra-city/intra- 
area shipments for a 1-year period were improper and the specifications were 
therefore defective was untimely filed since section 20.2(a) of the Interim Bid 
Protest Procedures and Standards requires protests based upon alleged impro- 
prieties in the solicitation which are apparent prior to bid opening to be filed 
prior to bid opening, and although the protestant had no actual knowledge of the 
bid protest regulations, publication of the procedures in the Federal Register is 
constructive notice of the Regulations. 


Records—“Public Information Law”—Agency Records—General 
Accounting Office Authority to Require Disclosure 

Whether the refusal of the contracting agency to permit a bidder to examine the 
basis for the estimated annual quantities of personal property to be prepared for 
shipment or storage violates the Freedom of Information Act, 5 U.S.C. 552(a) (3), 
and the implementing regulations, is not for consideration by the General Ac- 
eounting Office (GAO) since the GAO has no authority to determine what 
information must be disclosed under the act by other Government agencies. 
In the matter of DeWitt Transfer and Storage Company, 
January 31, 1974: 


Invitation for bids (IFB) No. N00244~74-B-0323, issued by the 
Naval Supply Center, San Diego, California, solicited bids from firms 
for services involving the preparation of personal property (belonging 
to Defense Department personnel) for shipment or storage and intra- 
city/intra-area movement for a period commencing on January 1, 
1974, and terminating on December 31, 1974. Six bids were received 
and were opened at 10 a.m. on November 2, 1973. Evaluation of the 
bids resulted in a proposed primary award to MAPAC, Incorporated/ 
Ace Van and Storage Company/Mission Van and Storage Company, 
a joint venture, for all the areas listed, in the solicitation schedule. 

In view of the guaranteed daily capability cited by the low bidder, a 
secondary award to DeWitt Transfer and Storage Company (DeWitt) 
was proposed. Subsequently, award was made to MAPAC based on an 
urgency determination pursuant to Armed Services Procurement Reg- 
ulation 2-407.8(b) (3). 

By letter dated November 9, 1973, received on November 12, 1973, 
DeWitt filed a protest with our Office alleging that the estimated an- 
nual quantities included in the solicitation were improper and that the 
specifications were therefore defective. Furthermore, DeWitt alleged 
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that the contracting officer’s failure during a prebid conference on 
October 24, 1973, to permit DeWitt to “peruse the records for the past 
year in order to acquire a more realistic and accurate accounting of all 
tonnage handled * * *” by the 1973 contractors, violated “Govern- 
ment regulations.” 

In this connection, counsel for DeWitt claims that the Government 
representative’s refusal to permit DeWitt to examine the current year’s 
estimates violated “the Freedom of Information Act, 5 U.S.C. 
§ 552 (a) (3), as well as the regulations implementing the Act issued by 
the Department of Defense 32 C.F.R. S286 * * *.” Since the informa- 
tion was not presented to DeWitt, counsel alleges that the entire bid- 
ding process was defective. As a remedy for the alleged violation of 
the Act, DeWitt requests that the award be canceled. 

Section 552 (a) (3) of Title 5, U.S. Code, provides in part that: 

* * * On complaint, the District Court of the United States * * * has juris- 
diction to enjoin the agency from withholding agency records and to order the 
production of any agency records improperly withheld from the complainant. In 


such a case the court shall determine the matter de novo and the burden is on the 
agency to sustain its actions * * *, 


This provision has been interpreted by the courts to confer exclusive 
jurisdiction upon the District Court to order disclosure of appropriate 
documents. Bonnercraft Clothing Company v. Renegotiation Board, 
466 F. 2d 345, 358 (D.C. Cir. 1972). We have stated that our Office 
has no authority under 5 U.S.C. 552 to determine what information 
must be disclosed by other Government agencies. 53 Comp. Gen. 40 
(1973), citing B-165617, March 6, 1969. 

Under section 20.2(a) of our Interim Bid Protest Procedures and 
Standards, protests based upon alleged improprieties.in the solicita- 
tion, which are apparent prior to bid opening, must be filed prior to 
bid opening. Furthermore, in all other cases, bid protests must be filed 
not later than 5 days after the basis for the protest is known, or should 
have been known, whichever is earlier. 

Insofar as DeWitt’s protest concerns the alleged invalid estimates, 
it is clearly untimely since it was not filed prior to bid opening. Counsel 
for DeWitt states that DeWitt’s failure to file a protest prior to bid 
opening: 

* * * is attributable soueiy to its lack of knowledge of GAO protest procedures 
and the applicable rules and regulations of the Comptroller General. DeWitt 


Transfer and Storage Company was without benefit of legal counsel at the time 
and relied on prior practice of taking protest action only after bid opening. 


Our Interim Bid Protest Procedures and Standards were published 
in their entirety in Volume 36 of the Federal Register at pages 24791 
and 24792 (December 23, 1971). Accordingly, we believe DeWitt, 
although it may have had no actual knowledge of the regulations, was 
one constructive notice thereof. See Winston Bros. Company v. United 
States, 458 F. 2d 49, 53; 198 Ct. Cl. 37. 

Accordingly, the protest must be dismissed as untimely. 
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